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FRIDAY, APRIL 21, 1978

~ highlights

“THE FEDERAL REGISTER—WHAT IT IS AND
HOW TO USE IT”

Reservations for May are being accepted for the free Friday
workshops on how to use the FEDERAL REGISTER. The
sesslons are held at 1100 L Street NW., Washington, D.C. in
room 9409 from 9 to 11:30 am. .

Each session includes a brief history of the FEDERAL REGIS-
TER, the difference batween legislation and regulations, the
relationship of the FEDERAL REGISTER to the Code of Federal
Regulations, the elements of a typical FEDERAL REGISTER
document, and an introduction to the finding aids.

FOR RESERVATIONS call: Martin V. Franks, Workshop Coor-
dinator, 202-523-3517.

SUNSHINE ACT MEETINGS ....cccccencererene - 17112
OLDER AMERICANS MONTH
Presidential proclamation 16965

JUVENILE JUSTICE AND DELINQUENCY

Justice/LEAA Issues regulations relating to confidentiality of
identifiable research and statistical information; effective
4-21-78 - 16974
LAW AND ORDER ON

RESERVATIONS

Interior/BIA provides procedures for prompt reporting of civil

rights violations by Indian police to the FBJ; effective 5-22-78 . 16973
CHILD-RESISTANT PACKAGING

CPSC issues final rule exampling certaln aspirin containing
compounds and amends requirements for certain iron-contain-
Ing preparations; eflective 4-21-78 and 10-17-78 respectively,
(2 documents) (Part V of this Issue) 17330

AUTOMATIC DIALING AND RECORDED
ANNOUNCEMENT DEVICES .

GSA seeks to intetvens In proceedings before state and
federal regulatory commissions Involving service and tariff
limitations; inquiries by 5-22-78 17049
COMMUNITY HEALTH SERVICE PROJECTS.
HEW/HSA announces that competitive applications for grants

are being accepted ' 0000017058
HEALTH MAINTENANCE

HEW/PHS gives notice of approved changes in service areas

of certain federally qualified organizations ......eecscscccscceee 17060

CANCER CAUSE AND PREVENTION
HEW/NIH Issues report on bloassay of Aroclor 1254 for
possible carcinogenicity 17060

CONTIHUED MSIDE




AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK

The following agencies have agreed to publish all documents on two assigned days of the week (Monday/

Thursday or Tuesday/Friday). “This is a voluntary program. (See OFR notice 41 FR 32914, August 6, 1976.)

N

Monday Tuesday Wednesday Thursday Friday
DOT/COAST GUARD | USDA/ASCS DOT/COAST GUARD | USDA/ASCS
DOT/NHTSA USDA/APHIS DOT/NHTSA USDA/APHIS
DOT/FAA USDA/FNS DOT/FAA USDA/FNS
DOT/OHMG” USDA/FSQS DOT/OHMO USDA/FSQS
DOT/OPSO USDA/REA DOT/OPSO USDA/REA

c_sc? - csc
, LABOR LABOR
HEW/ADAMHA HEW/ADAMHA
HEW/CDC . HEW/CDC
HEW/FDA ' HEW/FDA
HEW/HRA X i ' : HEW/HRA
' HEW/HSA HEW/HSA
HEW/NIH HEW/NIH
- HEW/PHS , "| Hew/pHs

Documents normally scheduled for publication.on a day that will be a Federal holiday will be published the

»

next work day following the holiday. -

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program
Coordinator, Office of the Federal. Reglster, National Archives and Records Service, General Services Adminis-

tration, Washington, D.C. 20408

T

ATTENTION: For questions, correctxons, or requests for information please see the list of telephone numbers
appearing on opposite page.

federal register

Phone 523-5240

%

Area Code 202

O “'%& Published daily, Monday through Frlday (no publication on Saturdays, Sundays, or on official Fedoeral

& .@ holidays), by the Office of the Federal Register, Natfonal Archives and Records Service, Gieneral Sorvicos
Administration, Washington, D,C. 20408, under the Federal Register Act (49 Stat. 500, as amended; 44 U.8.0.,

a Ch. 15) and the regulations of the Administrative Committee of the Federal Register (1 CFR Ch. I). Distribution
% %s‘r&’ is made only by the Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402,

The FEDERAL REGISTER provides @ uniform system for msking available to the public regulations and legal notices issued
by Federal agencles, These include Presidential proclamations and Executive orders and Federal agency documents having
general applicabllity and legal effect, documents required to be published by Act of Congress and other Federal agoncy
documents of public interest. Documents are on file for public inspection in the Office of the Federal Registor the day before
they are published, unless earlier filing is requested by the issuing agency.

The FEDERAL REGISTER will be furnished by mail to subscribers, free of postage, for $5.00 per month or $50 per year, payable
in advance. The charge for individual coples is 756 cents for each issue, or 76 cents for each group of pages as uctually bound.

Remit check or money order, made payable to the Superintendent of Documents, U.8, Government Printing Office, Wnshinzton.
D.C. 20402,

There are no restrictions on the republication of material appearing in the FEDERAL RECGISTER.
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INFORMATION AND ASSISTANCE

Questions and requests for specific information may be directed to the following numbers. General inquiries may be

made by dialing 202-523-5240.

HEW/HDSO announces closing date of 6-2-78 for receipt of

grant applications 17057
INCOME MAINTENANCE RESEARCH AND
DEMONSTRATION GRANTS

HEW/SSA gives notice of availability of fiscal year 1978 funds. 17061

JAPANESE BEETLE QUARANTINE

USDA/APHIS propose regulating only interstate movement of
aircraft posing a threat to spread the beetla into certain states;
comments by 5-12~78

DOMESTIC CRUDE OIL ALLOCATION
PROGRAM

DOE/ERA requests comments by 5-21-78 and announces
public hearings on 5-15 and 5-17~78 on expanding coverage
of its program to provide for entitiement obligations or pay-
ments for non-efining uses of lower tier price-controlled
domestic crude oil 16987
DOE/ERA publish entitlement notice for February 1978.......... 17030

URANIUM ENRICHMENT SERVICES

DOE considers revision of termination charges applicable to

existing fixed-commitment contracts; comments by 5-22-78 .. 17028

DEFENSE CONTRACTS

DOD/Secy amends regulations on perfomance measurement

for selected acquisition; 6ffective 6-10-77 ....uussssmmmsssesss 16975

COMMERCE AND TRADE

Commerce/ITA clarifies provisions relating to validated export

license shipping tolerances; effective 4-21-78 ......ccssesscsancns . 16970
SS UNITED STATES

Commerce/MA gives notice of invitation for bids for sale and
operation or use of vessel; bids by 7=18-78 ........weeeseressessenses 17022

16984

FEDERAL REGISTER, Daily Issue: PRESIDENTIAL PAPERS:
Subscription orders (GPO) .............. 202-783-3238 Executive Orders and Proclama- 523-5233
Subscription problems (GPO) ......... 202-275-3050 tions. ’
“Dial - a - Reg” (recorded sum- Weekly Compilation of Presidential 523-5235
mary of highlighted documents Documents.
appearing in next day’s issue). Public Papers of the Presidents ..... 523-5235
Washington, D.C. .....uvervrrenas 202-523-5022 -Index 523-5235
Scheduling of documents for 523-3187 Public Law dates and numbers....... 523-5266
publication. 593-5282
Photo copies of documents appear- 523-5240 Slip Laws 523-5966
ing in the Federal Register. 523-5282
Corrections .... 523-5237 U.S. Statutes at Large ... 523-5266
Public Inspection DesK .........ceeuenee 523-5215 523-5282
Finding Aids 523-5227 Index 593-5266
Public Briefings: “How To Use the 523-3517 593-5282
Federal Register.”
- Code of Federal Regulations (CFR).. 523-3419 U.S. Government Manual .................. 523-5230
523-3517 Automation 523-3408
Finding Aids 523-5227 Speclal Projects 523-4534
HIGHLIGHTS—Continued
GERONTOLOGY CAREER TRAINING PESTICIDES

EPA gives notica of rebuttable presumption against registra-
tion and continued registration of products containing 2,4,5,-T
(Part Il of this issue) 17116

FOOD ADDITIVES

HEW/FDA Issues editorial comection to include previously
approved antioxidant/stabilizer In alphabetical listings of adhe-
sives and rubber articles; effective 4-21-78

MERCURY VAPOR LAMPS
HEW/FDA Issues proposed performance standards; com-
ments by 6-20-78

GROUNDFISH OF THE GULF OF ALASKA

Commerce/NOAA proposes regulations for domestic fishing
to implement Fishery Management Plan; comments by
6-6-78, (Part IV of this Issue)
Commerce/NOAA propose amendments to the foreign fishing
regulations currently In effect as for certain fisheries; com-

16972

16997

17242

ments by 6-6-78 17013
FROZEN STRAWBERRIES

HEW/FDA revises proposal 1o estabiish standards of identity

and quality; comments by 6-20~78 16991
RICE

USDA/ASCS makes dsterminations regarding 1978—Crop
Rice Set-Aside Program and Land Diversion Payments; effec-
tive 4-21-78

MEDICATED FEEDS

HEW/FDA extends the period for commenting on proposal to
limit distribution of animal feed premixes contalning penicillin
and tetracycline to €-19-78

16968

16997
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HIGHLIGHTS—Continued

GRAS SUBSTANCES

HEW/FDA announces opportunity for hearing on certain man-
ganous salts and silicates to determine if they are generally
recognized as safe; oral presentation requests by 5-22-78 ....

COTTON TEXTILE PRODUCTS FROM
PAKISTAN

CITA corrects levels of restraint !

RURAL TELEPHONE PROGRAM

USDA/REA proposes new form 397g performance specifica-
tion for subscriber line concentrators; comments by 5-22-78.

MINIMUM WAGES FOR FEDERAL AND |
FEDERALLY ASSISTED CONSTRUCTION.

Labor/ESA issues general wage determination decisions (Part
11} of this issus) et

PRIVACY ACT

Arms Control and Disarmament Agency proposes additional
exemption; comments by 5-21-78 .
Arms Control and Disarmament Agency publishes additional
system of records; comments by 5-21-78; effective 5-21-78.
DOT/Secy publishes additions, changes, and delstions to
systems of records; comments by 5-30=78......ccocccervnesnsnsssese

MOTOR CARRIER APPLICATION
PROCEEDING

ICC proposes protest standards; comments by 5-29-78 .........

MOTOR COMMON CARRIERS OF
HOUSEHOLD GOODS

ICC proposes to modify its regulations extending to shippers of
household goods the opportunity to use credit cards to pay for
interstate transportation charges; comments by 6-5-78........ -

17055

17027

16986

17160

172002
17020
17090

17008

17004 ..

 MEETINGS—

Advisory Council on Historic Preservation; 5-8-78 ........ .o 17018
Commerce/NOAA appraves fishery management plan con-
taining conservation and management measures ... 17025
Commerce/NOAA: New England Fishery Management
Councils Scientific arid Statistical Committee; 5~10-78 .... 17025
EPA: Science Advisory Board Executive Committee; 5-8 17045

and 5-9-78
HEW/FDA: Public Advisory Committees; various dates in
5-78 17049
NIH: Epilepsy Advisory Committee; 6-8 and 6-9-78......... 17059
National Cancer Advisory Board, its Subcommittess,
andthe President’s Cancer Panel; 5-30 and 5-31-78 17059
Workshops on the Science of Medical Imaging; 6-14
and 6-15-78 17059
State: Shipping Coordinating Committee Subcommittee on
Safety of Life at Sea; 5-11-78 17089

CHANGED MEETINGS—
HEW/NIH: National Cancer Advisory Board’s Subcommittee
on Centers; 5-16 and 5-17-78 17060
CANCELLED MEETINGS—
HEW/NIH: Arteriosclerosis and Hypertension Advisory Com-
mittes; 5-8-78
HEARINGS—

- 'USDA/FS: Sheep Mountain Wildemess Study Area;
5-22-78 17020

EPA: California State Standards Motor Vehicle Pollution
Control; 5-17 and 5-18-78 17044
HEW/FDA: Allergenic Extracts Panel; 5-25 and 5-26-78.... 17053
National Tranportation Policy Study Commission; 5-1-78 ... 17089

SEPARATE PARTS OF THIS ISSUE

17059

Part Il, EPA 17116
Part Ili, Labor/ESA 17160
Part IV, Commerce/NOAA 17242
Part V, CPSC 17330
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THE PRESIDENT

Proclamations
Older Americans Month ...ccceeeeeee 16985

- EXECUTIVE AGENCIES

AGRICULTURAL MARKETING SERVICE
Rules

Iemons grown in Ariz, and
Calif . 16968

AGRICULTURAL STABILIZATION AND
CONSERVATION SERVICE

Rules

Payment limitation changes; ex-
emption of Indian tribal ven-
“tures; correction ......cceeennececees

Rice; marketing quotas and
acreage allotments

Notices
Authority delegations:
Financial Management Divi-
sion, Director; setoffs and
WithholAingS....ccemsssssessesenserses

AGRICULTURE DEPARTMENT

See also Agricultural Marketing
Service; Agricultural Stabili-
zation and Conservation Serv-
ice; Animal and Plant Health
Inspection Service: Forest
Service; Rural: Electrification
Administration; Soil Conser-
vation Service.

Rules

Authority delegations by Secre-
tary and General Officers:
Assistant Secretary of Admin-
istration; management func-
tions; correction ....eececesens . 16967

AIR FORCE DEPARTMENT
Rules

Recreation:
Riding stables ..........................

ANIMAL AND PLANT HEALTH INSPECTION
SERVICE

16968
16968

17018

Proposed Rules

Japanese beetle, domestic quar-
antine Notices .ucmeescscsnensrensse 169

ARMS CONTROL AND DISARMAMENT
AGENCY

Proposed Rules

Privacy Act; implementation .....

Notices

Privacy Act; systems of re-
cords

BLIND AND OTHER SEVERELY
HANDICAPPED, COMMITTEE FOR
PURCHASE FROM

Notices

Procurement list, 1978; addi-
tions and deletions....cuweeee weee 17027

17002

17020

contents

CIVIL. AERONAUTICS BOARD

Proposed Ruies
Board proceedings, conduct
standards

" CIVIL SERVICE COMMISSION

Rules
Excepted service:
Commerce Department et al ..
Treasury Department et al.....
COMMERCE DEPARTMENT
See also Economlic Development
Administration; Industry and
Trade Administration; Mari-
time Administration; National
Oceanic and Atmospheric Ad-
ministration.
Notices
Committees; establishment, re-
newals, terminations, ete.:
Regional Fishery Manage-
ment Councils et al ..ecciecreee

CONSUMER PRODUCT SAFETY
COMMISSION
Rules
Poison prevention packaging:
Child-resistant packaging; as-
pirin-containing powders,
exemption....... eesrssssnesrsrnsnese
Child.resistant packaging;
iron prexga.ratlons avesssseossssssses
DEFENSE DEPARTMENT®
See also Afir Force Department.
Rules
Contracts, selected acquisition;
performance measurements....
ECONOMIC DEVELOPMENT
ADMINISTRATION
Notices
Import determination petitions:
Herbst Shoe Manufacturing
Co.et al
ECONOMIC REGULATORY
ADMINISTRATION
Proposed Rules
Petroleum allocation regula-
tions, mandatory:

,Crude ofl, lower tler; entitle-
ments program, advance no-
tice

Notices
Crude oil, domestic, allocation
program; 1978; entitlement
notices:
February
EMPLOYMENT AND TRAINING
ADMINISTRATION
Notices
Employment transfer and busi-
ness competition determina-

tions; financial assistance ap-
plications

16990

16967
168967

17026

17330
17332

16975

17021

16987

17030

17064

EMPLOYMENT STANDARDS
ADMINISTRATION

Hotices

Minimum wages for Federal and
federally assisted construc-
tion; general wage determina-
tion decisions, modifications,
and supersedeas decisions
(Ala., Ark, Calif, Colo.,
Conn., Ind.,, Ey., La, Md,
Mass., Miss,, N.J., N. Mex., Pa.,
S. Dak., Va.) cececrecssssssons essncssssses

ENERGY DEPARTMENT

See also Economic Regulatory
Administration; Federal Ener-
gy Regulatory Commission;
Southeastern Power Adminis-
tration.

Notices

Environmental
avallability, etc.:
Strategic petroleum reserves,
Sulphur Mines Salt Dome,

17159

statements;

17027

I1a
Uranium enrichment services;
termination charges 17028

ENVIRONMENTAL PROTECTION AGENCY

Proposed Rules
Alr quality implementation
plans; approval and promul-
gation; various States, ete.:
Iinols

Notices

Alr poliution control, new motor
vehicles and engines:
California; WalVETS .ecccesssorssrvens
Environmental statements;
avallability, etc.e
Agency statements, weekly re-
ceipts
Meetings:
Science Advisory Board...........
Pesticides; tolerances, registra-
tion, etc.:
2,4,5-Trichlorophenoxyacetic
acid

FEDERAL COMMUNICATIONS
COMMISSION

Notices
Hearings, elc.s
American Telephone & Tele-
graph Co.; extension of
time

FEDERAL ENERGY REGULATORY
COMMISSION

Hotices
Environmental statements;
availability, ete.s
Western ING Terminal Asso-
clateset al

17004

17044

17045

17045

17116

17048

17039
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!

Natural gas companies:

Certificates of public conve-
nience and necessity; appli-
cations, abandonment of
service and petitions to
amend (2 documents) 17040, 17041

Hearings, ete..

American Petrofina Co. of
Texas
Appalachian Power Co. et
al

West Texas Gathering Co

FEDERAL MARITIME COMMISSION
Notices
Agreements filed, etC....ccccereurenees

FISH AND WILDLIFE DEPARTMENT
Rules

Public access, entry, use, and
recreation:

Ruby Lake National Wildlife

Refuge, NEV .iivesssnrsensseane

FOOD AND DRUG ADMINISTRATION
Rules

Animal drugs, feeds, and related
.products:
Dexamethasone injection........
Food additives:

Antioxidants and/or stabiliz-

ers and adhesive coatings.....
Proposed Rules '
Animal drugs, biological prod-

ucts, human drugs,

medical devices:

Public information; disclosure
of information; correction ...

Animal drugs, feeds, and related
.products:

Penicillin and Tetracycline
(chlortetracycline and oxy--
tetracycline); extensiorn of
time

GRAS or prior-sanctioned in-
gredients:

Sulfuric acid, and ammonium,
calcium, potassium, and so-
dium sulfates; correction......

Radiological Health:

Mercury vapor lamps; perfor-

mance standards .....cceeeeensenee
Strawberries, frozen; identity
and quality standards ......cceees.

Notices

Animal drugs, feeds, and related
products:
Formica premixes; approval
WIthArawn .......ceccvccevsescennecsesees
GRAS or prior-sanctioned in-
gredients; hearings ....ccceveeeesns
GRAS review; food ingredients;
" submission_ of unpublished
safety data; correction .............
Meetings: .
Advisory committees, panels,
ete. (2 documents) ...... 17049, 17053

17038

17042
17043

16972

16972

16997

16996

16997
16991

17054
17055

vi

16997

*

and T

CONTENTS

* FOREST SERVICE

Notices
Environmental
availability, etc.:
Clearwater National Forest,
Elk Summit Planning Unit,

statements;

Idaho 17018
" Sheep Mountain Wilderness,
Calif. hearing .....eeieeeeces R 17020

GENERAL SERVICES ADMINISTRATION

Rules -

Procurement; Federal:
Patents; institutional agree-
.ments, in contracts with uni-.
versities and nonprofit orga-
nizations; effective date
change
Notices
Public utilities; hearings, etc.:
Automatic dialing and record-
ed announcement devices .... 17049
Dayton Power & Light Co ...... 17049

HEALTH, EDUCATION, AND WELFARE
DEPARTMENT

See Food and Drug Administra-
tion; Health Services Adminis-
tration; Human Development
Services Office; National In-
stitutes of Health; Public
Health Service; Social Securi-
ty Administration.

HEALTH SERVICES ADMINISTRATION
Notices ’
Grants, availability:
Community health services
project
HERITAGE CONSERVATION AND
RECREATION SERVICE
Notices
Enyironmental
availability, etc.:

Off-road vehicles on public
lands ;

16979

17058

statements;

17063

HISTORIC PRESERVAleN, ADVISORY
COUNCIL )

Notices
Meetings 17018

HUMAN DEVELOPMENT SERVICES OFFICE
thlces

"Applications and proposals, clos-

ing dates: .
Gerontology career training

grants........ 17057
INDIAN AFFAIRS BUREAU
"Rules
Law and order on Indian reser-
vations; law enforcement
standards, civil rights viola-
tions ! 16973

INDUSTRY AND TRADE ADMINISTRATION
Rules
Export licensing:
Validated export license ship-
ping tOlerances ..ceiesensoeses
Trade practices, restrictive, or
boycotts:
Prohibition from compliance
by U.S. persons; interpreta-
tion

INTERIOR DEPARTMENT

See also Fish and Wildlife Serv-
ice; Heritage Conservation
and Recreation Service;. In-
dian Affairs Bureau; Land
Management Bureau.

Notices
Environmental
availability, etc.:
Silver City project, IdahO...cie

INTERNAL REVENUE SERVICE
Rules

Excise taxes:
Manufacturers and retailers,
special provisions, etc. cor-
rection

Notices

Employee benefit plans:
Prohibitions on transactions;
exemption proceedings, ap-
plications, hearings, etC...... 17067

INTERNATIONAL TRADE COMMISSION
Notices

Import investigations:
Gemstones, synthetiC..iainne. 17063
Skateboards and platforms;
conference * . 17064

INTERSTATE COMMERCE COMMISSION
Rules

Railroad car service orders:
Grain cars; distribution .....e.... 16979

Proposed Rules

Motor carriers:
Application procedures, pro-
test standards ...c.einee dessssssrne
Household goods transporta-
tion; participation in credit
. card SYSteMS iivciisntessnsesnecsnses
Rail carriers: .
Appellate procedures ...

Notices

Hearing assignments ....ieneennes
Motor carriers:
Property broker special licens-
ing; applicationS.aseicseniss 17100
Temporary authoority applica-
tion (3 documents) ..cuvesnseens 17093,
17084, 17104
Temporary authority termi-
nations (2 documents) 17110, 17111
Practice rules; disbarment pro-
ceedings:
Weir, Thomas A, wiescisesnsosseees
Railroad car service rules, man-
datory; exemptions ..., 17109

18970

16969

statements;
17063

~

16974

17008

17004
17006

17093
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JUSTICE DEPARTMENT

See Law Enforcement Assis-
tance Administration.

LABOR DEPARTMENT

See also Employment and Train-
ing Administration; Employ-
ment Standards Administra-
tion; Mine Safety and Health
Administration; Occupational
Safety and Health Adminis-_
tration; Pension and Welfare

Benefit Programs Office.
Rules
Comprehensive = Employment

and Training Act:

Compilation of regulations;

correction ... esssssares. essrenese 16974

Notices
Adjustment assistance:
Aliquippa & Southern Ralil-

road Co 17070
Ameron Inc 17071
Bethlehem Steel COTD wevevssesses 17072
Bobbie Knitwear, INC c.eoeeennee 17072
Brown Shoe Co. (2 docu-

ments) 17073
Cannonsburg Pottery Inc........ 17073
Cheney Brothers, Inc........ eossens 17074
Classic Weaving Corp...c..eeeeee 17075
Coamo Knitting Mills ...ceeeesceeee 17075
Crown Pants Co ...c.cecvesssanssereses 17076
Dictaphone Corp........ . 17078
E & S Spertswear, In . 17077
Florsheim Shoe CO ..ueecsresanes 17077
Ft. Smith Structural Steel

Co 17078
Frontier Steel Co., INC..cieveenee 17078
Gilmore Steel COID .occeenesccrssens 17084
Goralnick Shoe Trimming

Co., Inc 17079
Handley Textiles, INC.ccvseersen e 17079
Hanna-Barbera Productions,

Inc 17080
Hy-Gain Electronies Corp ...... 17080
Jones & Laughlin Steel Corp. 17081
Leader Dyeing & Finishing

Co., Inc 17082
Leemar Rnitting Mills, Inc..... 17082
Lincoln Sportswear Co., Inc.... 17082
Macon Shirt Co ...ueceersncsceccees 17083
Maxwell & Rothchild, Inc ... 17083
McEIwain, J. F., CO.cecersrrncasenes . 17081
McGregor-Doniger InC....ccveenee . 17083
North & Judd/Wilcox Crit-

tenden 17084
Pacific Tube CO ..ccvcersroresssersens 17084
Personal Sportswear ..... e 17085
Raytheon Co..cicceneccvessans .. 17085
Rivetz, A., Co., Inc........ e 17070
Robert Hall Clothes...... . 17086
Scripto, Inc 17071
Soule Steel Co...... . 17088
Store Decor, Inc..... .. 17086
Superior Tube Co0 ....cue... sesessens 17087
U.S. Steel Corp. (3 docu-

ments) 17074,

17087, 17088
Vincent Bach COID .cueeiccenssns 17087

‘Wolif Shoe Manufacturing Co 17089

CONTENTS

LAND MANAGEMENT BUREAU
Notices

Alaska native selections; appli-
cations, etc.:

- Ninilchik Natives Assoclation,

17062
17062
17062

-Inc,; correction ..eeecnseseesesns
Seldovia Natlve Association,
Ine.; correction ....esecsssessesees
Applications, etc.:
Wyoming (3 documents)...ceee..

LAY ENFORCEMENT ASSISTANCE
ADMINISTRATION

Rules

Research and statistical infor-
mation; confidentiality ....eeonee

MARITIME ADMINISTRATION
Notices )

Applications, ete.s
Delta Steamship Lines, Inc ....
Bid invitations:
SS United States ..ueesessesssees
Foreign construction cost com-
putations:
Dry bulk carriers, MA design
CH-M=1298 scerissarsasssssoarsessssonsve
Superphosphoric acid tug
DArge VESSElS cureerersassescsscncosee

MINE SAFETY AND HEALTH
ADMINISTRATION

Notices
Mandatory safety standards; ex-
emption petitions, etc.:
EXtractors, INC ..uecsssesssssssase
S & M €08l CO.ucvernrnsnsrerssnscssecses
Stearns Mining €0 ..cuueccescasens

NATIONAL INSTITUTES OF HEALTH

Notices

Carcinogenesis bloassay reports;
availability:

AT0CIOr 1254 ..ivcvciescssorassorcssoss

Meetings:

Arteriosclerosis and Hyper-
tension Advisory Commit-
tee; cancellation ..uieesesccensnee

Cancer Natlonal Advisory
Board

Cancer National Advisory
Board; correction ...eeccsee.s 17060

Immunobiology Study Section
‘Workshop 17059

Neurological and Communica-
tive Disorders and Stroke *
National Institute, Epilepsy
Advisory Committee .....eeereee 17059

Radiation Study Section
‘Workshop 17060

NATIONAL OCEANIC AND ATMOSPHERIC

ADMINISTRATION

Proposed Rules
Fishery conservation and man-
agement:

Domestic fishing; Gulf of
Alaska groundfish ..eeseseceees

Forelgn fishing; Gulf of Alas-

ka trawl and sable {ish
(b1aCKCOA) erervrecssecssnscasssasceneese 1T013

16974

17023
17022

17022
17022

17065
17066
17065

17060

17059
17059

17242

Notices
Fishery management plans, en-
vironmental statements,
meetings, etc.:
Groundfish {fishery, Gulf of
Alaska
Fishery transfer applications:
Gulf Shrimp Boats, Inc. (2
documents) cocececssesee.. 17023, 17024
Hampton, William L., Jr 17024
Marime mammal permit applica-
tions, etc.:
Mammals of Sea Research As-
sociation
Marine Animal Productions,
Inc, et al
Sea Artist Enterprises, Walter
Moser-Jackle Ltad cucccreccssees
Sea Search, Lid ..cccrcerccrsosssese
Meetings:
New England Fishery Man-
agement Councll ......vcecnreee 17025

OCCUPATIONAL SAFETY AND HEALTH
ADMINISTRATION

Propoeed Ruies

State plans for enforcement of
standards:

South Carolina ......c....

Notices .
State plans; approval:
Arizona
Utah

PENSION AND WELFARE BENEFIT
PROGRAMS OfFICE

Notices
Employee benefit plans:
Prohibitions on transactions:
exemption proceedings, ap-

plications, hearings, etc. (2
documents) .....ceseseeee. 17067, 17091

PUBLIC HEALTH SERVICE
Notices
Health maintenance organiza-

tions, qualified; revised service
areas

RURAL ELECTRIFICATION
ADMINISTRATION

Propoeed Rules
Anodes, zinc and magnesiom
sacrificial; REA Specifications
DT-9 and DT-10 sereceeee 16985
Rural telephone program:
Subscriber line concentrators,
performance specification;
REA Bulletin 3854 ....

SAINT LAWRENCE SEAWAY -
DEVELOPMENT CORPORATION

Notices .

Montreal-Lake Ontario section,
1973 navigation season; proce-

dures for closing; inquiry, ex-
tension of time ...cceceeene

17023

17024

17024

17025
17025

17003

17066
17066

17060

16986

17089
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SOCIAL SECURITY ADMINISTRATION
Notices

Income maintenance research™
and demonstration grants;
avallability

SOIL CONSERVATION SERVICE
Notices R

Environmental statements on
watershed projects; avail
ability, ete.: -

Mt. Jewett Community Park "
Land Drainage RC&D Mea-
sure, Pa

North Vermillion School Criti-
cal Area Treatment RC&D
Measure, Ind .......cconeeivencesenees

Pathfinder Irrigation District
Wyoming No. 2 Lateral Pipe-
line RC&D Measure, Wyo.
and Nebr

17061

17018

17019

17019

viit

- CONTENTS

Rosedale School Land Drain-
age RC&D Measure, Ind ..... 17019

SOUTHEASTERN POWER
ADMINISTRATION

Notices

Cumberland Basin Projects;
power rates and charges, revi-
sion

STATE DEPARTMENT

Notice

Meetings: -

Shipping Coordinating Com-
mittee 17089

TEXTILE AGREEMENTS IMPLEMENTATION
COMMITTEE ) .
Notices

Coftton textiles:
Pakistan

17043

17027

Cotton, wool, and man-made
textiles:
Philippines
TRANSPORTATION DEPARTMENT

See also Saint Lawrence Seaway
Development Corporation.

Notices
Privacy Act; systems of re-
cords

TRANSPORTATION POLICY STUDY,
NATIONAL COMMISSION

Notices
Hearings
TREASURY DEPARTMENT

See Internal Revenue Service.
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list of cfr parts affected in this issue

The following numerical guide is a list of the parts of each titie of the Code of Federal Reguiations affacted by documents published in today’s issue. A
cumulative kst of parts affected, covering the current month to date, foliows beginning with the second issue of the month.

A Cumulative List of CFR Sections Affected is published separately at the end of each month. Tha guide ksts the parts and sections affected by documents
published since the revision date of each title.

3CFR
PROCLAMATIONS:
4564 16965
5CFR
213 (2 documents) ...c.ccccsnsensncorese 16967
7CFR
2 16967
730 16968
795 16968
1910 16968
ProPOSED RULES:
301 16984
1701 (2 documents).......ceercese 16986
10 CFR -
ProroseED RULES:
211 16987
14 CFR
Prorosep RULES:
300 16990
15 CFR
369 16969
372 16970
386 16970
16 CFR o
.1700 (2 documents) ......ceue 17330, 17332

21 CFR
175 16972
177 16972
522 16972
PROPOSED RULES!
148 16991
182 16996
184 16996
186 16996
312 16997
314 16987
431 16997
514 16997
, 558 16997
601 16997
807 16997
814 16997
1040 16997
22CFR
Proroseb Ruvrrs:
603 17002
25 CFR
11 16973
26 CFR
48 oo 16974
- 28 CFR
22 16974

29 CFR
94 16974
95 16974
ProrosED RULES:
1952 17003
32CFR
208 16975
985 16979
40 CFR
ProOPOSED RULES:
52 17004
41CFR
1-9 16979
49 CFR
1033 16979
ProroseD Rurzes:
1056 17004
1100 (2 documents)..........co.... 17006,
17008
1322 17004
50 CFR
26 16981
ProroseD RULES:
611 17013
672 17242

reminders

(The items in this list were editorially compiled as an aid to Frorzrar ReGisTeR users. Inclusion or exclusion from this list has no legal
significance. Since this list is intended as & reminder, it does not include effective dates that occur within 14 days of publication.)

Rules Golng Into Effect Today

List of Public Laws

EPA—Approval and promulgation of implemen-
tation plans; California plan revision: Santa
Barbara County Air Pollution Control Dis-

trict.

11817; 3-22-78

“Approval and promulgation of implementa-
tion plans; California plan revision: Kem

County Air
trict

Pollution

Control  Dis-
11816; 3-22-78

Approval and promulgation of implementa-
tion plans; Massachusetts revision 11816;
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This {s a continuing lsting of public bills
that have become law, the text of which is
not published in the Froxmar RIGISTER.
Coples of the laws In individual pamphlet
form (referred to as “slip laws”) may be
obtained from the U.S. Government Printing

Office,

{Last Listing: April 20, 1978]

H.A. 2540

weeseee PUD. L. 95-264

Pertalning to the inheritance of trust or re-
stricted !ands on the Umatilla Indian Res-
ervation. (Apsil 18, 1978; 92 Stat. 202)

Price: $.50.



CUMULATIVE LIST OF CFR PARTS AFFECTED DURING APRIL

. . The following numerical guide is a list of parts of each title of the Code
of Federal Regulatibns affected by documents published to date during

April. -

1CFR

Ch.I 13865
3CFR

* ExXECUTIVE ORDERS:

11128 (Revoked by EO 12050).... 14431
11832 (Revoked by EO 12050).... 14431
11888 (Amended by Proc. 4561).. 15127
12022 (Amended by EO 12052).. 15133
12050 : 14431
12051 15131
12052 15133
"12053 168147
PROCLAMATIONS: ’
4445 (Revoked in part by Proc. -

4559) 14433
4477 (Proc. 4559) ..ccereveanssnassresens .. - 14433
4509 (Revoked in part by Proc.

4559) 14433
4560 15125
4561 15127
4562 16441 -
4563 16443
46564 16965
MEMORANDUMS: ) : -
August 27, 1976 (Supplemented

by Memorandum of March 24, ~

1978) 15603
November 19,1976 (Supplement- -

ed by Memorandum of March

24, 1978) 15603
July 21, 1977 (Supplemented by

Memorandum of March 24, .

1978) 16603
November 5, 1977 (Supplement- .

ed by Memorandum of March

24, 1978) . . 15603
March 21, 1978....cccceernnerssnccsesencse 13999
March 24, 1978. 15603
ApPril 7, 1978 ..cvvicirecsscsseoses 16691.-
4 CFR -

331 16149
409 16149
PROPOSED RULES:
21 14318 -
5CFR
213 14001,
14637, 14638, 15607, 16305-16307,
16967
315 14001
ProPOSED RULES:
300 14955
7 CFR
1 14002
2 14004, 15135, 16967
26 16307
29 16309
102 14005
301 15607
Z-11 ) (OB 14638, 14639, 15319
414 16693
724 16310
730 16968

* 7 CFR—Continued

+

16968

............................

14435, 15407, 16697
14435, 15407, 16698

.. 14303, 14640, 15608

16149
944 16149
967 15608
1049 15135
1472 15320
1823 15136
1910 16968
1948 14282, 15137
2852 15610
JPROPOSED RULES:,
301 . 16984
632 15312
729 ., 14025
908 16346
913 14319
989 14024
1004 16185
1036 14478
1068 14025
1446 14035
1701 16986
1822 14322
8 CFR
103 16150
236 16445
245 16445
299 14303, 14957
499 14957
9 CFR ,
75 . 14022
92 15137, 16346
94 " 15613
PROPOSED RULES: .
92 14042
113 14042, 15719
381 14043, 15158
10 CFR '
Ch.I 14007
2 16446
51 . 14641, 15613
170 15408 .
205 . 14436, 15617
303 14436
430 13865, 15138
PRrOPOSED RULES: .0
11 14672
50 14672
70 14672
210 14491
211 .eervrrnennrecssenee 14491, 15158, 16987
212 14491, 15158
430.. 13888
470 16185
11CFR -
"ProPOSED RULES:
Ch.1 14673

12 CFR
207 14304
217 16408
220 14304
221 14304
224 14304
225 151417, 16321
226 165148
404 14438
612 15622
613 16446
(1) DO ressenns eenesenee 14624, 15409, 15622
703 16622
ProroSED RULES:
9 13889
225 14070, 16190
228 16347
344 16432
521 14505
522 14506
523 14505
524 14506
525 14506
526 14506
527 14505
529a 16190
531 14505
532 14505
701 14929
13 CFR
108 14007
309 15148
ProrOSED RULES:
113.. v 14674
14 CFR
39 13866

13868,14438—14441,14957-14900:
15409-15413, 16161, 16152, 16698~

16701
71 13869,
. T 14442, 14443, 14960, 15414, 15415,
16152

73 16702
75 16415
95 16703
97 14444, 16711
1204 14008
1221 15623

ProroOsSeD RULES:
39 13890,
14517, 14970, 16191, 16740
47 16924
49 16924
61 16924
63 16924
65 16924
67 16924
71 13891,
14518, 14971, 14972, 16192,

16741-16743

73 16741, 16744
121 13891
129 13891
143 16924
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14 CFR—Continued
Prorosep RuLes—Continued
187 16924
13892, 14519, 15720
13892, 14519, 15720
13892, 14519, 15720
13892.
15720
15334, 16503
14523
15720
14523
14523
15720
296 15720
298 13892
300 16990
302 15334, 16503
304 14044, 15730
371 13892
372a 13892
373 . 13892
378 13892
378a 13892
385 15720
389, 15720
399 16503
15CFR
369 16969
371 16713
372 16970
373 16447, 16714
375 16449
376 16310
386 16970
917 15306
930 15416
PRrROPOSED RULES:
904 16745
16 CFR
1700 17330, 17332
PROPOSED RULES:
Ch.II 14322
13 14053, 14524
17 CFR
32.. 16153
200 15416
230 14445
239 16672
240.... 14451
241 14451 .
249. 14445
ProroseD Ruies: :
1 15072, 15438
210 15335, 15730
230 15335, 15441
239 15335
240 15335, 16512
249 15335
270 16192
18 CFR
101 15418
104 15419
141.: 15419
260 15419
" PROPOSED RULES:
2 15730
157 15730

19 CFR
6 14981
145 14451
153 14456
PROPOSED RULES:
4 14060
20 CFR
PROPOSED RULES:
410 15336
416 15336.
21 CFR
74 14641
81 14642
172 14644
173 14644
175 16311, 16972
171.. 16972
182 14008, 14644
184 14008, 14644
361 14644
442 14646
460 16312
520 14647, 15625
522 15625, 16972
540 14008, 16312
546 14647
558 14647
561 14008
PROPOSED RULES:
2 14674
101 ..cccenenn aeesnsens 14675, 14677, 16347
109 16349
146 14678
148 16991
171 15164
182 14064, 16996
184 14064, 16996
186 14064, 16996
448 14683, 15734
312 16997
314 16997
431 16997
514 16997
558 16997
601 16997
680 14683
807 16997
814 16997
1040 16997
22CFR’ )
Ch.V 14298, 16312
61 14456
505 14457
ProroSeD ROLES:
603 17002
23 CFR
130 16167
140 16167
420 " 16626
625 14648
810 15321
PROPOSED RULES:
924 14683
24 CFR
203 13870
207 13870
220 13870

24 CFR—Continued
841 13871, 16167
888 14457
1914 16312, 16314
18156 16316
1917 16317~
16336, 16449-164"77, 16714-16734
1920 16168-16174
1931 16323
Prorosrp RuLrzs:
8 16652
201 16513
203 16513
204 16513
207 16514
220 16514
232 16514
234 16513
250 16514
1917 ceccvecsnsssncece 15165, 16746-16772
25CFR
11 16973
43p 16175
PROPOSED RULES!
43h 14684
256 14685
26 CFR
1 13875
7 16734
48 16974
139 14305
404 14962
ProroSED RULES:
1 13893
601 .rvecrneccrecenneens 13896, 13899, 15336
27 CFR
71 14650
28 CFR
0 14009
22 16974
Prorosrp RuLzs:
50 14955
29 CFR
94 14940, 16974
95 16974
97 14940
1902 14009
2520 14009
2605 14010
2608 14010
PROPOSED RULES:
97 14424, 14916
202 15734
203 15734
204 15734
541 14688
575 14068
1607 14955
1608 16349
1910 14071
1952 17003
30 CFR
PROPOSED RULES:
40 14691
41 14691
xi
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30 CFR~—~Continued
Prorosep Rures—Continued
43 . 14691
44 ... 14691
70 16349
71 16349
100 14691
31CFR
51 - 15627
PROPOSED RULES: .
51 15735
32 CFR ‘
61 - 15148
81 : . » 15149
160 15150
206 16975
217 14650
289 , 16478
519 14458
581 15572
706.....s 13878
707 . 13878
985 16979
PROPOSED RULES: -
835 16193
33 CFR
110 14470
181 14963
207 . 14652
222 14013
279 . 14014
305 13990
PROPOSED RUI.ES:
126 15108
154 15108
156 15108
161 15586
173 15583
174 15583
175 ¢ 15118
177 16194
36 CFR ) S
7 . 14307
50 14653
38 CFR
3. 14016, 15152
ProroseD RULES: e
21 15336
" 39CFR
111 14018, 14308
PROPOSED RULES:
111 15165
40 CFR .
52 13879,
14964, 15424, 16177, 16735
55 14470
60 15600
180...ccccesnrrereesancrossres 14019 14020, 15155
710 . 16178
PROPOSED RULES: .
52 s 13899-

13902, 14692, 14972, 15167,

16350, 16351, 16516, 17004
55 14973, 15339
56 14072
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40 CFR—Contlnued
Prorosep RurLes—Continugd
65 16195
-~ 162 16517
180 16352
-~ 413 16517
41 CFR
Ch.I 14021
Ch. 7 14471
11 14315
-1-9 16979
-7 15627
7-10 15628
60-4 14888
101 15321
101-19 16478
101-+25 16480
105-65 14315
PRrROPOSED RULES:
Ch. 8 . 14525
Ch. 9 15852
5B-2 14323
60-3 14955
101-7 16353
101-11 14975
42 CFR
~5da 14276
462 13970
43 CFR -
2 .. 15155
PRrROPOSED RULES:
3 14975
4 15441
14 16517
3830 15102
45 CFR _
116b 16262
116c 14292
232 15424
1060 14316
1061 14317
1301 14932
1302 14934
1305 14935
PROPOSED RULES:
177 *14376
232 15457
302 14323, 15457
614 16518
1151 15458
1170 15737
1201 14072
1231 14077
1490 14634
46 CFR
. PROPOSED RULES:
401 15590
542 16772
47 CFR
5 16736
15 14654
43 16736
68 . 16480
73 14657,
14658 14964-14966, 15321, 16322
T4 14660
76 16337
83 15324

47 CFR—Contlnued
95 13976
9T creveerecnns evessersanse weeee 14662, 16324-16327
PRrOPOSED RULES!
1 srerrernsnnennsnsssenss 14692, 14693, 16783
15 15744
63 14080
64 14080, 14088
67 13902
68 . 16519
73 14088,
14694, 14977, 15341, 16203,
16354, 16355, 16783
74 ' 14696
76 16342
81 . 163566
49 CFR
Ch.X 16156
1 14021
192 13880
258 14663
260 14870
270 14472
450 16948
451 16949
452 16960
453 16961
523 16181
533 16181
1003 14317, 16182
1004 14664
1033 14021,

14473-14476, 14666, 14668, 14669,
14966, 14967, 15156, 156426, 16341,
16342, 16739, 16979

1051 14670
1056 16340
1100 14317
1104 14670
1307 148670
1310 14670
ProroSED RULES:
Ch.V 13805
211 15167
571 ) 16783
1012 167562
1056 eeerererncresnsessessenensss 14324, 17004
1100 ...coeuuee weenenes 15168, 17006, 17008
1111 16763
1121 16764
1241 14528
1307 .veeee censassnssnsenssanee 14978, 156168
1310 15168
1322 . 17004
50 CFR
10 . 14068
17 15427, 16343
26 144717, 16891
14022,
15429 15430, 15629, 16183, 16502
230 13883.14477
611 2 16430
651 14968
661 16629
PROPOSED RULES: )
17 14697,
15463, 16144.16524,16527
227 13906
280 2 16783
611 17013
672 17242
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presidential documents

[3195-01]
Title 3—The P_njesident
PROCLAMATION 4564

Older Americans Month, 1978

By the President of the United States of America
A Proclamation

When the month of May was first set aside in 1963 in special tribute to
our nation’s senior citizens, there were fewer than eighteen million Americans
over the age of sixty-five. Today, their number exceeds twenty-three million.

Older Americans are an invaluable source of talent, skills and experience.
Their sacrifice and hard work in the past have brought us through wars and
hard times, and kept our Nation faithful to the values and prindples on which
it was founded. They are our link with what has gone before, remembering
the good things we are in constant danger of losing, as well as the bad things
we have overcome, and how it was possible. They can help us understand the
mistakes of the past so that we do not repeat them. They can help us gather
strength and courage from the wisdom of the past to make a better future for
our children. <

Their skills and knowledge are important to our economy, and it is
important to their lives and health that they be able to remain as self-reliant as
possible, through employment and other opportunities, and through necessary
supportive services that enable them to live their later years in dignity and
self-respect. Just as they must not be arbitrarily excluded from contributing to
our society, they must not be asked to bear the burdens of sodety when they
are no longer able.

These men and women are a vital part of this Nation. Like all Americans,
they need comfortable and safe places to live, nutritious daily diets and
adequate incomes and services to give them freedom to make choices. We all
must work together to create these conditions in our communities.

NOW, THEREFORE, I, JIMMY CARTER, President of the United States
of America, do hereby designate the month of May as Older Americans Month
and I ask public officials at all levels, community agendes, educators, the
clergy, the communications media and each American to help make it possible

_for older Americans to enjoy their later years.
. IN WITNESS WHEREOF, I have hereunto set my hand this nineteenth
day of April, in the year of our Lord nineteen hundred seventy-eight, and of
the Independence of the United States of America the two hundred and

=z (2

[FR Doc. 78-11045 Filed 4-19-178; 4:01 pm]
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rules and regulations

month.

This section of the FEDERAL REGISTER contains regulatory documents having general opplicobility and legal effect most of which are keyed to and
codified in the Code of Federal Regulations, which is published under 50 titles pursucnt to 44 U.S.C. 1510.
The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books ore Listed in the first FEDERAL REGISTER issue of each

[6325-01] -
Title 5—Administrative Personnel

CHAPTER I—CIVIL SERVICE
COMMISSION )

PART 213—EXCEPTED SERVICE

Department of Commerce,\ Depart-
ment of Labor, National Foundation
on the Arts and the Humanities

AGENCY: Civil Service Commission.
ACTION: Final rule.

SUMMARY: This amendment excepts
under Schedule C certain positions in
the Department of Commerce, Depart-
ment of Labor, and the National Foun-
dation on the Arts and the Humanities
because they are confidential in
" nature.

EFFECTIVE DATE: April 7, 1978.

FOR FURTHER INFORMATION
CONTACT:

‘William Bohling, 202-632-4533.

Accordingly, 5 CFR 213.3314(a)(20)
and 213.3315(2)(58) are amended and
213.3382 (r) and (s) are added as set
out below:

§213.3314 Department of Commerce.

(2) Office of the Secretary. * * *

(20) Two positions of confidential as-
sistant and one position of Director,
Office of State and-T.ocal Government
Assistance to the Deputy Under Secre-
tary for Regional Affairs.

. * . * .

§213.3315 Department of Labor.

{a) Office of the Secretary.* * *
(58) Two special assistants to the
‘Wage and Hour Administrator.

* L * * *

§213.3382 National Foundation on the
Arts and the Humanities,

* * L d 3 3

(r) One deputy chairman for the
Federal Council on the Arts and the
Humanities.

" (s) One staff assistant to the deputy
chairman for the Federal Council on
the Arts and the Humanities.

(5 U.8.C. 3301, 3302; EO 10577, 3 CFR 1954~
1958 Comp., p. 218.)

For The United States Civil Service

Commission.
Jauzs C. SprY,
Ezecutive Assistant to
the Commissioners,

[FR Doc. 78-10857 Filed 4-20-78; 8:45 am]

[6325-01]
PART 213—EXCEPTED SERVICE

Department of the Treasury, Depart-
ment of Labor, Inferstate Com-
merce Commission, National Foun-
dation of the Arts and the Human-
itles

AGENCY: Civil Service Commission.
ACTION: Final rule.

SUMMARY: This amendment excepts
under Schedule C certain positions in
the Department of the Treasury, De-
partment of Labor, Interstate Com-
merce Commission, and National
Foundation on the Arts and the Hu-
manities because they are confidential
in nature.

EFFECTIVE DATES: Department of
the Treasury—April 6, 1978; Depart-
ment of Labor and Interstate Com-
merce Commission—April 5, 1978; Na-
tionsal Foundation on the Arts and the
Humanities—April 10, 1978.

FOR FURTHER INFORMATION
CONTACT:

‘William Bohling, 202-632-4533.

Accordingly, § CFR 213.3305(aX4m)
is amended and 213.3315(aX1D),
213.3322(g), and 213.3382(t) are added
as set out below:

§213.3305 Department of the Treasury.

(8) Office of the Secretary.** *
(47) Three Staff Assistants to the
Secretary.

§213.33156 Department of Labor.

(a) Office of the Secretary. ***

(17) One Special Assistant to the As-
sistant Secretary for Mine Safety and
Health.

§213.3322 Interstate Commerce Commis-
slon.

- L L 4 L -

(g) One Congressional Relations Of-
ficer.

§213.3382 National Foundation on the
Arts and the Humanities.

s » * L 4 *

(t) One Secretary (Typing) to the
Director, Office of Program Develop-
ment and Coordination, National En-
dowment for the Arts.

(5 US.C. 3301, 3302; E.O. 10577, 3 CFR
1954-1958 Comp., p. 218.)

For the United States Civil Service

Commission.
Jauzs C. SPrY,
Ezecutive Assistant
to the Commissioners.

[FR Doc. 78-10858 Piled 4-20-78; 8:45 am]

[3410-01]
Title 7—Agriculiure

SUBTITLE A—OFFICE OF THE
SECRETARY OF AGRICULTURE

PART 2—DELEGATIONS OF AUTHOR-
ITY BY THE SECRETARY OF AGRI-
CULTURE AND GENERAL OFFICERS
OF THE DEPARTMENT

Revision of Delegations of Authority;
Correction

AGENCY: Department of Agriculture.

ACTION: Final rule; correction.

SUMMARY: In FR Doc. 78-8284, ap-
pearing at pages 13053 and 13054 in
the FeoeraL RrcisTErR of Wednesday,
March 29, 1978, the letter “(f)” ap-
pearing in the second line of item 2 on
page 13053 should read “(c)” and para-
graph “(f)” of § 2.27 appearing on page
13054 should read “(c)”.

FOR FURTHER INFORMATION
CONTACT:

Robert Slegler, Office of the Gener-
al Counsel, U.S. Department of Agri-
culture, Washington, D.C. 20250,
202-447-6035.

FEDERAL REGISTER, VOL. 43, NO. 78—~-FRIDAY, APRIL 21, 1978



16968

Signed at Washington, D.C. this
18th day of April, 1978.

BOB BERGLAND,
Secretary of Agriculture.

[FR Doc. 78-10820 Filed 4-20-78; 8:45 am]

[3410-05]

CHAPTER VII--AGRICULTURAL STA-
BILIZATION AND CONSERVATION
SERVICE (AGRICULTURAL ADJUST-
MENT), DEPARTMENT OF AGRICUL-~
TURE

PART 730—RICE

1978 Rice Program; Determinations
Regarding 1978-Crop Rice Set-
Aside Program and Land Diversion
Payments

AGENCY: Agricultural Stabilization
and Conservation Service, USDA.

ACTION: Final determination.

SUMMARY: The purpose of this
notice is to determine with respect to
the 1978-crop of rice that there will be
no set-aside program and no ldnd di-
version payments. These determina-
tions are required to be made by the
Secretary in accordance with provi-
slons of the Agricultural Act of 1949,
as amended by the Food and. Agricul-
ture Act of 1977.

DATE: April 21, 1978.

ADDRESSES: Production Adjustment
‘Division, ASCS, USDA, 3630 South

Building, P.O. Box 2415, Washington, .

D.C. 20013.

FOR FURTHER INFORMATION
CONTACT:

George H. Schacfer (ASCS) 202-447-

SUPPLEMENTARY INFORMATION:
A notice that the Secretary was pre-
paring to make determinations with
respect to these provisions was pub-
lished in the FEDERAL REGISTER on
February 7, 1978 (43 FR 5003), in ac-
" cordance with 5 U.S.C. 553. In re-
sponse to the notice,. 95 comments
were received of which 78 did not
favor & set-aside program and 17 fa-
vored a set-aslde program. Of the 95
comments, only 32 commented on land
diversion payments. There were 20
comments in favor of such payments,
with 12 responding that such pay-
ments should not be made. All com-
- ments were duly considered.

The Secretary has made the follow-
ing determinations:

1, Set-aside requirement, It is hereby
determined that there will be no set-
aside requirement for the 1978-crop
. rice program. Without a set-aside pro-
gram, it is expected that rice acreage
in 1978 will be about 2.7 million acres.
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Production would likely be about 122.7
million hundredweights. Total supply
is estimated at about 150.6 million
hundredweight. Domestic consump-
tion and exports are estimated at 110.1
million hundredweights, which would
result in carryover stocks of about 40.5
million hundredweights. Although the
1978 estimated total supply and car-
ryover stocks reflect an increase com- -
pared to the estimated 1977 estimated
total supply of 139.7 million hundred-
weights and estimated carryover of
27.9 million hundredweights, they are
not considered to be excessive. Should
adverse weather conditions prevail,
the 1978 estimated total supply and
carryover stocks could be substantially
reduced. For these reasons, it has been
determined that a rice set-aside pro-
gram is not needed in 1978.

2."Land diversion payments. It is
hereby determined that there will be

- no land diversion payments under the

1978-crop ri¢e program in view of the
determinations that has been made
above that no set-aside program is re-
quired. ‘

An economic impact statement has
been filed. An environmental assess-
ment on the program has been pre-
pared and it has been determined that
the proposed action would not consti-
tute a major Federal action signifi-
ca.ntil;y affecting the human environ-
men

Signed at Washington, D.C., on April
14, 1978.
’ Bos BERGLAND,
Secretary.
[FR Doc. 78—10651 Filed 4-20-78; 8:45 am]

[3410-05]

SUBCHAPTER D—PROVISIONS COMMON TO
MORE THAN ONE PROGRAM

PART 795—PAYMENT LIMITATIONS
Correction -

AGENCY: Agricultural Stabilization
and Conservation Service, USDA.

ACTION: Correction.

SUMMARY: This document corrects
the authority cited for the Payment
Limitations Regulations published in
the Feperar REGISTER on March 10,
1978 (FR Doc. 78-5955).

EFFECTIVE DATE: March 10, 1978.
In FR. Doc. 78-5955 appearing on page
9784 in the FEDERAL REGISTER issue for
March 10, 1978, the “Authority” para-
graph following the table of sections is
corrected to read as set forth below.

FOR FURTHER INFORMATION
CONTACT:

Robert Coplin, 202-447-4541.

AvuTHORITY: Section 101 of Title I of the
Food and Agriculture Act of 1977, Pub. L.
93-86, 87 Stat. 221, 7 U.S.C. 1307, approved
September 29, 1977 (7 U.S.C. 1308).

Signed at Washington, D.C. on April

13, 1978
N B. DenNY,
Deputy Administrator, Programs.

[FR Doc. 78-10758 Filed 4-20-78; 8:45 am]

[3410-02]

CHAPTER 'IX—AGRICULTURAL MAR-
KETING SERVICE (MARKETING
AGREEMENTS AND  ORDERS;
FRUITS, VEGETABLES, NUTS), DE-
PARTMENT OF AGRICULTURE

[Lemon Regulation 142; Lemon Regulation
1, Amendment 1]

PAR'I' 910—I.EMONS GROWN IN
CALIFORNIA AND ARIZONA

Limitation of Handling

AGENCY: Agricultural Marketing
Service, USDA.

ACTION: Final rule.

SUMMARY: This action establishes
the quantity of California-Arizona
lemons that may be shipped to the
fresh market during the period April
23-29, 1978, and increases the quantity
of such lemons that may be so shipped
during the period April 16-22, 1978.
Such action is needed to provide for
orderly marketing of fresh lemons for
the perlods specified due to the mar-
ke&:ing situation confronting the lemon

DATES: The regulation becomes ef-
fective April 23, 1978, and the amend-
ment is effective for the period April
18-22, 1978.

FOR FURTHER INFORMATION
CONTACT:

Charles R. Brader, 202-447-6393.

SUPPLEMENTARY INFORMATION:
Findings. Pursuant to the marketing
agreement, as amended, and Order No.
910, as amended (7 CFR part 910), xeg-
ulating the handling of lemons grown
in California and Arizona, effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), and upon the basis of
the recommendations and information
submitted by the Iemon Administra-
tive Committee, established under this
marketing order, and upon other in-
formation, it is found that the limita-
tion of handling of lemons, a3 hereaf-
ter provided, will tend to effectuate
the declared policy of the act.

The committee met on April 18,
1978, to consider supply and market
conditions and other factors affecting
the need for regulation, and recom-
mended quantities of lemons deemed
advisable to be handled during the
specified weeks. The committee re-

_ports the demand for lemons is still
ex%déng supplies on 140’s and small-
er
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It is further found that it is imprac-
ticable and contrary to the public in-
terest to give preliminary notice,
engage in public rulemaking, and post-
pone the effective date until 30 days
after publication in the FepEraL REc-
1sTER (5 U.S.C. 553), because of insuffi-
cient time between the date when in-

formation became available upon

which this regulation and amendment
are based and the effective date neces-
sary to effectuate the declared policy
of the act. Interested persons were
given an opportunity to submit infor-
mation and views on the regulation at
an open meeting, and the amendment
relieves restrictions on the handling of
lemons. It is necessary to effectuate
the declared purposes of the act to
make these regulatory provisions ef-
fective as specified, and handlers have
been apprised of such provisions and
the effective time.

§910.442 Lemon Regulation 142.

Order. (a) The quantity of lemons
grown in California and Arizona which
may be handled during the period
April 23, 1978, through April 29, 1978,
is established at 275,000 cartons.

(b) As used in this section, “han-
dled” and “carton(s)” mean the same
as defined in the marketing order.

§910.441 [Amended]

2. Paragraph (a) of § 910.441 Lemon
Regulation 141 (43 FR 15608) is
amended to read as follows: “The
quantity of lemons grown in Califor-
nia and Arizona which msay be han-
dled during the period April 16, 1978,
through April 22, 1978, is established
at 275,000 cartons.”

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674.)

Dated: April 19, 1978.

CEARLES R. BRADER,
Deputy Director, Fruit and Vege-
table Division, Agricultural
Marketing Service.
[FR Doc. 718-11144 Filed 4-20-78; 8:45 am]

[3510-25]

Title 15—Commerce and Trade

CHAPTER [I—INDUSTRY AND TRADE
ADMINISTRATION, DEPARTMENT
OF COMMERCE

PART 369—RESTRICTIVE TRADE
PRACTICES OR BOYCOTTS

Interpretation

AGENCY: Industry and Trade Admin-
istration, Department of (}ommerce.

ACTION: Interpretation.

SUMMARY: This document sets forth
the views of the Department of Com-
merce with respect to the application
of the final regulations on restrictive
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trade practices or boycotts (43 FR
3508, January 25, 1978) to certain cer-
tifications which some U.S. persons
are being or may be asked to provide.
In addition, it sets forth the Depart-
ment’s views with respect to the appli-
cation of those regulations to certain
contractual clauses to which U.S. per-
sons are being or may be asked to
agree. See Appendix below.

FOR ADDITIONAL INFORMATION
CONTACT:

Vincent J. Rocque, telephone 202-
3771-3715, or Kent N. Knowles, tele-
phone 202-377-2512.

The following Appendix Is added to
Part 369:

APPENDIX—INTERPRETATIONS

It has come to the Department’s attention
that some U.S, persons are being or may be
asked to comply with new boycotting coun-
try requirements with respect to shipping
and insurance certifications and certificates
of origin. It hsas also come to the Depart-
ment’s attention that some U.S. persons are
being or may be asked to sgree to new con-
tractual provisions in connection with cer-
tain foreign government or forelgn govern-
ment agency contracts, In order to maxi-
mize its guidance with respect to Title IT of
the Export Administration Amendments of
1977 (Pub. L. 95-52) and the regulations on
restrictive trade practices or boycotts, Title
15, CFR, Part 369 (“Part 369"), published in
the Frprrar REcIsTEIR of January 25, 1878
(43 FR 3508), the Department hereby sets
forth its views on these certifications and
contractual clauses.

L. CERTIVICATIONS

Sectlon 369.2(d) of the regulations prohib-
its & U.S. person {rom or know-
ingly agreelng to furnish:

“Information concerning his or any other
person's past, present or proposed business
relationships:

(i) With or In 8 boycotted country;

(1) With any business concern organized
under the laws of & boycotted country;

(iif) With any nationsl or resldent of a
boycotted country; or

(iv) With any other person who Is known
or believed to be restricted from having any
bu..ln;ys:s }'elat!omhlp with or in & boycotting

This prohibition, like all others under
Part 369, applies only with respect to a U.S.
person’s activities in the interstate or for-
elgn commerce of the United States and
only when such activitles are undertaken
with intent to comply with, further, or sup-
port an unsanctioned foreign boycott. Sec-
tion 369.2(d)X(5).

This prohibition does not apply to the fur-
nishing of normal business Information in
commercirl context. Sectlon 363.2(d)(3).
Normal business information furnished in g
commercial context does not cease to be
such simply because the party soliciting the
information may be a boycotting country or
a national or resident thereof. If the Infor-
mation Is of a type which Is generally
sought for a legitimate buslness purpose
(such as determining financial fitness, tech-
nical competence, or professional experl-
ence), the information may be furnished
even if the Information could be used, or
without the knowledge of the person sup-
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plying the information is intended to be
used, for boycott purposes. Section
369.2{dX4).

The new certification requirements and
the Department’s interpretation of the ap-
plcability of Part 369 thereto are as follows:

A. Certificate of origin. A certificate of
origin is to be issued by the supplier or ex-
porting company and authenticated by the
exporting country, attesting that the goods
exported to the boycotting country are of
purely indigenous origin, and stating the
name of the factory or the manufacturing
company. To the extent that the goods as
described on the certificate of origin are not ~
solely and exclusively products of their
country of origin indicated thereon, a decla-
ration must be appended to the certificate
of origin giving the name of the supplier/
manufacturer and declaring:

“The undersigned, —————, does
hereby declare on behalf of the above-
named supplier/manufacturer, that certain
parts or components of the goods described
in the attached certificate of origin are the
products of such country or countries, other
than the country named fherein as specifi-
cally indicated hereunder:

Counlry of origin and percentage of rclue of
part.; or components relative to tofcl ship-
men

1. .
2 .
3. .

Dated: —w——,

Signature ——0— HH—e— M8 —_
Swomn to before me, this — day of
——, 19— Notary Seal.”

INTERPRETATION

It {s the Department’s position that fur-
nishing a positive certificate of origin, such
as the one set out above, falls within the ex-
ception contained in section 369.3(b) for
compliance with the import and shipping
document ents of a boycotting
country. See section 369.3(b) and examples
(1) and (i1) thereunder.

B. Shipping certificale. A cextificate must
be appended to the bill of lading stating= (1)
Name of vessel; (2) nationality-of vessel; and.
(3) owner of vessel, and d

“The undersigned does hereby declare on
behalf of the owner, master, or agent of the
above-named vessel that sald vessel is not
registered in the boycotted country or
owned by nationals or residents of the boy-
cotted country and willl not call at or pass

through any boycotted country port en-
route to {ts boycotting country destination.

‘“The undersigned further declares that
cald vessel s otherwlise eligible to enter into
the ports of the boycotting country in con-
formity with its Iaws and regulations.

Sworn to before me, this — day of

, 19—, Notary Seal.”

INTERPRETATION

It Is the Department’s position that fur-
nishing a certificate, such as the one set out
above, stating: (1) The name of the vessel,
(2) the nationality of the vessel, and (3) the
owmer of the vessel and further declaring
that the vessel: (1) Is not registered in a
boycotted country, (2) Is not owned by na-
tionals or residents of a boycotted country,
and (3) will not call at or pass through a
boycotted country port en route to its desti-
nation in a boycotting country falls within
the exception contained in section 369.3(b)
for compliance with the import and ship-
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ping document requirements of a boycotting

country. See section 369.3(b) and exampleﬁ
(vit), (viil), and (ix) thereunder.

It is also the Department’s position that
the owner, charterer, or master of a vessel
may certify that the vessel is “eligible” or
“otherwise eligible” to enter into the ports
of a boycotting country in conformity with
{ts laws and regulations, Furnishing such a
statement pertaining to one’s own eligibility
offends no prohibition under Part 369. See
§369.2(1), example (xiv),

On the other hand, where a boycott is in
{force, a declaration that a vessel is “eligible”
or “otherwise eligible” to enter the ports of
the boycotting country necessarily conveys
the information that the vessel is not black-
listed or otherwise restricted from having a
business relationship with the boycotting
country. See §369.3(b), examples (vi), (xi),
and (xil), Where a person other than the
vessel's owner, charterer, or master fur-
nishes such a statement, that is tantamount
to his furnishing a statement that he is not
doing business with a blacklisted person or
is doing business only with nonblacklisted
persons, Therefore, it is the Department’s
position that furnishing such a certification
(which does not refiect customary interna-
tional commercial practice) by anyone other
than the owner, charterer, or master of a
vessel would fall within the prohibition set
forth in §369.2(d) unless it is clear from all
the facts and circumstances that the certifi-
catlon is not required for a boycott reason.
Sce §369.2(d) (3) and (4), However, in accor-
dance with the exception contained in
§369.3(b) for compliance with the import
and shipping document requirements of g
boycotting country, such a United States
person may furnish such a certification
until June 21, 1978.

C. Insurance certificate. A certificate must
be appended to the Insurance policy stating:
(1) Name of insurance company; (2) address
of its principal office; and (3) country of its
incorporation, and declaring:

“The wundersigned, —————, does
hereby certify' on behalf of the above-
named insurance company that the said
company has & duly qualified and appointed
agent or representative in the boycotting

coun whose name and address appear
- below:
Name of agent/representative and address
in the boycotting country
Sworn to before me this — day of
, 19—, Notary Seal.”
INTERPRETATION

It 1s the Department's position that fur-
nishing the name of the insurance company
falls within the exception contained in
$369.3(b) for compliance with the import
and shipping document requirements of a
boycotting country. See §369.3(b)X(1)(v) and
examples (v) and (x) thereunder. In addi-
tion, i1t is the Department’s position that
furnishing a certificate, such as the one set
out above, stating the address of the insur-
ance company’s principal office and its
country of incorporation offends no prohibi-
tion under Part 369 unless the U.S. person
furnishing the certificate knows or has
reason to know that the information is
sought for the purpose of determining that
the insurance company is neither headquar-
tered nor Incorporated in a boycotted coun-
try. See §369.2(d)(1)(D).

It is also the Department’s position that
the insurer, himself, may certify that he has
a duly qualified and appointed agent or rep-
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resentative in the boycotting country and
may furnish the name and address of his
agent or representative. Furnishing such a

- statement pertaining to one’s own status of-

fends.no prohibition under Part 369. See
$369.2(f), example (xiv).

On the other hand, where a boycott is in
force, a declaration that an insurer *
duly qualified and appointed agent or repre-
sentative” in the boycotting country neces-
garily conveys the information that the in-
surer is not blacklisted or otherwise restrict-
ed from having & business relationship with
the boycotting country. See §369.3(b), ex-
ample (v). Therefore, it Is the Department’s
position that furnishing such a certification
by anyone other than the insurer would fall
within the prohibition set forth in § 369.2(d)
unless it is clear from all the facts and cir-
cumstances that the certification is not re-
quired for a boycott reason. See §369.2(d)
(3) and (4). However, in accordance with the
exception contained in §369.3(b) for compli-
ance with the import and shipping docu-
ment requirements of a boycotting country,
such a U.S. person may furnish such a certi-
fication until June 21, 1978,

II. CONTRACTUAL CLAUSES

The new contractual requirements and
the Department’s interpretation of the ap-
plicability of Part 369 thereto are as follows:

A, Contractual clause regarding import
laws of boycotting country. “In connection
with the performance of this contract the
Contractor/Supplier acknowledges that the
import and customs laws and regulations of
the boycotting country shall apply to the
furnishing and shipment of any products or
components thereof to the boycotting coun-
try. The contractor/supplier specifically ac-
knowledges that the aforementioned import
and customs laws and regulations of the
boycotting country prohibit, among other
things, the importation into the boycotting
country of products or components thereof:
(1) Originating in the boycotted country; (2)
manufactured, produced, or furnished by
companies organized under the laws of the
boycoited country; and (3) manufactured,
produced, or furnished by nationals or resi-
dents of the boycotted country.”

INTERPRETATION

It is the Department’s position that an
agreement, such as the one set out in the
first sentence above, that the import and
customs requirements of a boycotting coun-
try shall apply to the performance of a con-
tract does not, in and of itself, offend any
prohibition under Part 369. See §369.2(a)(5)
and example (ili) under “Examples of
Agreements To Refuse To Do Business.” It
is also the Department’s position that an
agreement -to comply generally with the
import and customs requirements -of a boy-
cotting country does not, in and of itself,
offend any prohibition under Part 369. See
§369.2(a)(5) and examples (iv) and (v) under
“Examples of Agreements To Refuse To Do
Business.,” In addition, it is the Depart-
ment’s position that an agreement, such as
the one set out in the second sentence
above, to comply with the boycotting coun-
try’s import and customs requirements pro-
hibiting the importation of products or com-
ponents: (1) Originating in the boycotted
country; (2) manufactured, produced, or fur-
nished by companies organized Jnder the
laws of the boycotted country; of (3) manu-
factured, produced, or furnished by nation-
als or residents of the boycotted country
falls within the exception contained in

-

$369.3(a~1) for compliance with thé import
requirements of a boycotting country. Seceo
§369.3(a~1) and example (il) thereunder.

The Department notes that, after June 21,
1978, a United States person may not fur-
nish a negative certification regarding the
origin of goods or their components even
though the certification is furnished in re-
sponse to the import and shipping docu-
ment requirements of the boycotting coun-
try. See §369.3(b) and examples (1), (i1), and
(iil) thereunder; and § 369.3(a~1) and exam-
ple (ii) thereunder.

B. Contractual clause regarding untlateral
and specific selection. “The Government of
the boycotting country (or the First Party),
in its exclusive power, reserves its right to
make the final unflateral and specific selec-
tion of any proposed carriers, insurers, sup-
pliers of services to be performed within the
boycotting country, or of speclﬂc goods to
be furnished in accordance with the torms
and conditions of this contract.”

INTERPRETATION

It is the Department’s position that an
agreement, such as the one set out above,
falls within the exception contained In

~8369.3(¢) for compliance with unilateral se-

lections. However, the Department notes
that whether a U.S. person may subsequent«
1y comply or agree to comply with any par«
ticular selection depends upon whether that
selection meets all the requirements con.
tained in §$369.3(c) for compliance with unf.
lateral selections. For example, the particu.
lar selection must be unilateral and specific,
particular goods must be specifically identi-
fiable as to their source or origin at tho time
of their entry into the boycotting country,
and all other requirements contained in
$389.3(c) must be observed.

Dated: April 18, 1978.
STANLEY J. MARCUSS,

Deputy Assistant Secretary
Jor Trade Regulation.

“IFR Doc. 78-10843 Filed 4-18-78; 3:19 pm]

[3510-25]

PART 372—INDIVIDUAL VALIDATED
LICENSES AND AMENDMENTS

PART 386—EXPORT CLEARANCE

Clarification of Applicabllity of
Amendment Actions and of Ship-
ping Tolerances.

AGENCY: Office of Export Adminls-
tration, Bureau of Trade Regulation,
Department of Commerce.

ACTION: Final rule.

SUMMARY: The Export Administra-
tion Amendments of 1977 requires a
review of the provisions of the Export
Administration Regulations with the
view to simplifying and clarifying
them. This rule simplifies and clarities
those provisions relating to validated
export license shipping tolerances,

EFFECTIVE DATE: April 21, 1978,

FOR FURTHER INFORMATION
CONTACT:

Mr, Charles C. Swanson, Director,
Operations Division, Office of

————
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Export Administration, U.S. Depart-
ment’ of Commerce, W: on,
D.C. 20230, telephone 202-377-4196.

SUPPLEMENTARY INFORMATION:
In most instances, validated export li-
censes issued by the Office of Export
Administration limit the authorized
export of & commodity in one of the
following ways, depending on the par-
ticular commodity being exported and
the relevant instructions on the Com-
modity Control List:

(1) By weight or measure,
pounds, barrels, feet, ete.;

(2) By dollar value; or

(3) By number of units of a commod-
ity.

The Export Administration Regula-
tions provide for certain variations or
tolerances from the terms of the Ili-
_ cense, without the need of an exporter
seeking an amendment of the license
or a new license,

This revision simplifies and clariﬂes
the provisions dealing with weight and
other tolerances that are permitted
when commodities are shipped against
such a license. The tolerance provi-
sions are intended to accommodate,
within reasonsble limits, any overrun
in the production of commodities li-
censed in terms of weight or measure.
The provisions also recognize that it is
often difficult to load on all exporting
carrier the precise amount, by weight
or measure, of a commodity that was
approved for export. Additionally, for
these commodities, as well as for those
licensed by number of units, the provi-
sions recognize that the price of the
commodity approved in a license may

€.g8.,

have increased subsequent to the time )

the exporter filed his application.

A shipping tolerance of 10 percent is
allowed at any time over the un-
shipped balance of a commeodity on a
validated license when the commodity
is licensed in terms of weight or mea-
sure. For example, if 100,000 pounds
of a commodity are approved for
export and only one shipment is to be
~ made, up to 110,000 pounds may be ex-

ported. If the first shipment against
this license - totalled only 40,000
pounds, the 10 percent tolerance is
permitted on the unshipped balance of
60,000 pounds, permitting the export-
er to ship up to 66,000 pounds in his
next shipment. If the second shipment
totalled only 20,000 pounds, however,
the wunshipped balance is 40,000
pounds, and the permissible tolerance
would apply to that quantity, allowing
a third shipment of up to 44,000
pounds.

This tolerance rule may be llmited
by specific terms contained in a vali-
dated export license. Furthermore,
commodities under short supply con-
trols may be subject to a tolerance of
Iess than 10 percent. Tolerances that
apply to such commeodities are speci-
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fied in Part 377 of the Regulations (15
CFR Part 317).

When a commodity is licensed by
dollar value, that value may not be ex-
ceeded. Also, no tolerance is provided
in the number of units approved for
export, when the commodity Is -
censed in number of units. However,
an increase In the price stated on the
license of up to 25 percent is permitted
for commodities licensed in number of
units and for commodities licensed in
terms of weight or measure. (Care
must be taken not to confuse commod-
ities licensed in terms.of dollar value,
e.g., parts for electronic computers,
and the total price stated on a license
for commodities licensed in terms of
number of units, e.g., computers or
units of weight or measure, e.g., petro-
leum products.)

This dollar value tolerance of up to
25 percent Is allowed against the total
value shown on the license and is not
limited to the unshipped balance. For
example, parts for electronic comput-
ers are licensed by number of units.’
There is no tolerance provided with re-
spect to the number of units, but the
total price for the number of units
being exported may exceed the total
price on the license by up to 25 per-
cent. If the total price exceeds 25 per-
cent at time of export, an amendment
to the export license must be obtained.
In like manner, an amendment to a 1f-
cense to export commodities licensed
by weight or measure, such as petro-
leum products, must be obtained if the
total value of the quantity to be
shipped, whether or not the tolerance
provisions are utilized, will exceed 25
percent of the value on the license.

Accordingly, the Export Administra-
tion Regulations (15 CFR Part 368 et
seq.) are revised as follows:

1. Section 372.11(e)(4) Is revised and
a new subparagraph (5) is added. Cur-
rent subparagraphs (5), (6), (7), and
(8) are renumbered (6), (7), (8), and
(9). Section 372.11(fX(3) is revised and
new subparagraphs (4) and (5) are
added. Current subparagraphs (4), (5),
(6), and (7) are renumbered (6), (7),
{8), and (9). Section 372.11()) is de-

eted.

§372.11 Amending export licenses.

(e) Changes that may be made by
Amendment.

(4) Increase in quantity if it exceeds
the permissible shipping tolerances in
§386.7(a).

(5) Increase in price if it exceeds the

" permissible shipping tolerances in

§386.7(b) and cannot be justified on
the basis of changes in point of deliv-
ery, port of export, or as a result of

P
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transportation cost, drayage,
charges, warehousing, ete.

. » L 2 . *

(f) Changes that require neither
Amendment nor New License.

port

E d » » E E 3

(3) Increase in price or quantity if
permitted under the shipping toler-
ances in § 386.7.

(4) Increase in price that can be jus-
tified on the basis of changes in point
of delivery, port of export, or as a
result of transportation cost, drayage,
port charges, warehousing, ete.

(5) Establishment of unit or total
price in conformance with a “price
statement” on a validated export 1i-
cense that permits price to be based on
the market price at a specified date
ggs.an exporter’s mark-up, or like

[ ] - [ ] - E

(j) Price amendments [Deleted].
2. Sections 386.7(a), (b) and (c) are
revised as follows:

§386.7 Shipping tolerance.?

(a) Increase in quantily. A shipping
tolerance of 10 percent is allowed over
the unshipped balance of a commodity
on a validated export license when the
quantity specified for that commodity
is in terms of weight or measure, e.g.,
pound, barrel, foot, etc., except when
(1) specifically limited by a note on
the face of a validated export license
or (2) a smaller tolerance has been es-
tablished for commodities under short
supply control, ie., as listed in a Sup-
plement to Part 377.

Ezamples: A validated export license
authorizes the export of 100,000
pounds of a commodity. .

(1) If one shipment is made, the
quantity that may be exported shall
not exceed 110,000 pounds.

(2) I the first shipment is for 40,000
pounds, the second shipment may not
exceed 10 percent of the unshipped
balance of 60,000 pounds, ie., 66,000
pounds.

(3) I the {irst shipment is for 40,000
pounds and the second shipment is for
20,000 pounds, the third shipment
may not exceed 10 percent of the un-
shipped balance of 40,000 pounds, i.e.,
44 000 pounds.

(b) Increase in value. When 2 com-
modity is licensed by number of units,

10 tolerance is permitted with respect

to an increase in the number of units.
However, an increase in dollar value of
up to 25 percent is permitted for com-
modities licensed in terms of weight,
measure, or number of units. This tol-

1Als0 see $372.11 for amendment proce-
dure if the Increase does not fall within al-
lowable tolerances.
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erance is allowed against the total
value shown on the license and is not
limited to the unshipped balance.

(c) Commodity licensed by dollar
value. When a commodity is licensed
by dollar value, th\at value may not be
exceeded.

* * * . *

(8ec.,, 4 Pub., L. 91-184, 83 Stat. 842 (50
U.S.C. App. 2403), as amended; E.O. 12002,
42 FR 35623 (1977); Department Organiza-
tion Order 10-3, dated December 4, 1977, 42
FR 64721 (1977); and Industry and Trade
Administration Organization and Function
Order 45-1, dated December 4, 1977, 42 FR
64716 (1977).)

Dated: April 17, 1978.

STANLEY J. MARCUSS,
Deputy Assisant Secretary
Jfor Trade Regulation.

[FR Doc. 78-10838 Filed 4-20-78; 8:45 am]

[4110-03]
Title 21—Food and Drugs

CHAPTER 1—-FOOD AND DRUG AD-
MINISTRATION, DEPARTMENT OF
HEALTH, EDUCATION, AND WEL-
FARE

SUBCHAPTER B—FOOD FOR HUMAN
CONSUMPTION -

[Docket No. 76F-0370]

PART I7S—INDIRECT FOOD ADDI-
TIVES: ADHESIVE COATINGS AND
COMPONENTS

PART 177—INDIRECT FOOQ
ADDITIVES: POLYMERS

Antioxidants and/or Stabilizers;
Editorial Amendments

aGENCY: Food and Drug Administra-
on.

ACTION: Final rule.

SUMMARY: This document amends
the food additive regulations to in-
clude the butylated reaction product
of p-cresol and dicyclopentadiene in
the alphabetical listings of substances
permitted for use in adhesives and
rubber articles intended for repeated
use. This action corrects a previously
issued rule which provided for the safe
use of the substance, but which, due'to
an editorial oversight, did not amend
the alphabetical listings to reflect ap-
proval of the substance.

DATE: Effective April 21, 1978.

FOR FURTHER INFORMATION
CONTACT:

John J. McAuliffe, Bureau of Foods
(HFF-334), Food and Drug Adminis-
tration, Department of Health, Edu-
cation, and Welfare, 200 C Street

RULES AND REGULATIONS

SW., Washington, D.C. 20204, 202-
472-5690.

SUPPLEMENTARY INFORMATION:
A document published in the FEDERAL
REGISTER of November 18,1977 (42 FR
59496) amended §178.2010 (21 CFR
178.2010) to provide for the safe use of
the butylated reaction product of p-
cresol and dicyclopentadiene as an an-
tioxidant and/or stabilizer in adhe-
sives and rubber articles for repeated
use. This amendment was based on a
petition (FAP 6B3228) by Goodyear
Tire & Rubber Co., Akron, Ohio
44316, However, the butylated reac-
tion product of p-cresol and dicyclo-
pentadiene was not entered in the al-
phabetical listings in §175.105 Adhe-
sives (21 CFR 175.105) and § 177.2600
Rubber articles intended for repeated
use (21 CFR 177.2600), which were
cross-referenced in § 178.2010.
Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 409(cX(1),
72 Stat. 1786 (21 U.S.C. 348(¢c)(1))) and
under authority delegated to him (21

-CFR 5.1), the Commissioner amends

Parts 175 and 177 as follows:

1. In §175.105 paragraph (c)(5) is
amended by alphabetically inserting in
the list of substances a new item to
read as follows:

§175.105 Adhesives.

(e)* s
_(B)* >
. Substances Limitations
M * E t 4
Bufylatedreactfon - Asidentified in
product of p-cresol and  §178.2010(b) of this
dicyclopentadiene. chapter.
L 3 % L * *

2. In §177.2600 paragraph (c)(4)(iii)
is amended by alphabetically inserting
in the list of substances a new item to
read as follows:

§177.2600 Rubber articles ix‘ltended for re-
peated use.

5
- * * - *

(c) * ® % .

4)ys**

(iii) Antioxidants and antiozonants
(total not to exceed § percent of rubber

product).
L K 2K ]

Butylated reaactioh product of p-cresol and
dicyclopentadiene as identified in
§178.2010(b) of this chapter.

LR N

- * s - .

Effective date. Because this is an edi-
torial matter and not a substantive
change, the Commissioner finds that
there is good cause for the rule to be

effective immediately upon publica-
tion in the FEDERAL REGISTER.

(Sec. 409(c)(1), 72 Stat. 1786 (21 U.S.C.

348(cX1)).)
Dated: April 14, 1978.
WirrLiam F, RANDOLFH,

Acting Associate
Commissionerfor Compliance.

[FR Doc. '718-10794 Filed 4-20-78; 8:456 am]

[4110-03]

SUBCHAPTER E-~ANIMAL DRUGS, FEEDS, AND
RELAYED PRODUCTS

PART 522—IMPLANTATION OR IN-
JECTABLE DOSAGE FORM NEW
ANIMAL DRUGS NOT SUBJECT TO
CERTIFICATION

Dexamethasone Injection

gGENCY Food and Drug Administra-
on.

ACTION: Final rule.

SUMMARY: This action amends the
animal drug regulations to reflect ap-
proval of a supplemental new animal
drug application (NADA) filed by
Carter-Glogau Laboratories Division
of Chromalloy Pharmaceuticals, Inc.,
for safe and effective use of dexameth-
asone injection in*horses to provide a
glucocorticoid and/or anti-inflamma-
tory effect.

EFFECTIVE DATE: April 21, 1978,

FOR ' FURTHER INFORMATION
CONTACT:

Henry C. Hewitt, Bureau of Veterl-
nary Medicine (HFV-112), Food and
Drug Administration, Department of
Health, Education, and Welfare,
56800 Fishers Lane, Rockville, Md.
20857, 301-443-3430.

SUPPLEMENTARY INFORMATION:
Carter-Glogau Laboratories Division,
Chromalloy Pharmaceuticals, Inc.,
5160 West Bethany Home Road, Glen-
dale, Ariz. 85301, filed a supplemental
NADA (104-606V) providing for intra-
venous Injection of dexamethasone
sodium. phosphate in horses to pro-
duce a rapid and intense glucocorti-
coid and/or anti-inflammatory effect.

In accordance with the freedom of
information regulations and
§514.11(e)(2)(ii) of the animal drug
regulations (21 CFR 514.11(e)(2)(i1)), a
summary of the safety and effective-
ness data and information submitted
to support approval of this application
is released publicly. The summary is
available for public examination at the
office of the Hearing Clerk (HFC-20),
Room 4-65, 5600 Fishers Lane, Rock-
ville, Md. 20857 from 9 a.m. {o 4 p.m.,
Monday through Friday.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(1), 82
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Stat. 347 (21 U.S.C. 360b(i))), and
under authority delegated to him (21
CFR 5.1), the Commissioner of Food
and Drugs amends §522.540 by revis-
ing paragraph (c)(2) to read as follows:

§522.540 Dexamethasone injection.

* *® * -  J

(c) s %

(2) Sponsor. See No. in"§510.600(c)
of this chapter as follows:

(i) No. 000864 for use of 2.0 milli-
grams dexamethasone -or 4.0 milli-
grams dexamethasone sodium phos-
phate (equivalent to 3.0 milligrams of
dexamethasone) injections.

(ii) No. 000381 for use of 4.0 milli-
grams dexamethasone sodium phos-
phate (equivalent to 3.0 milligrams of
dexamethasone) injection.

* ® * - *®

Effective date. April 21, 1978.
(Sec. 512(D, 82 Stat. 347 (21 U.S.C. 360hD).)
Dated: April 14, 1978.

C. D. Vax HOUWELING,
Director, Bureau of
Veterinary Medicine.

{FR Doc. 78-10793 Filed 4-20-78; 8:45 am]

[4310-02]1
Title 25—Indians

CHAPTER I—BUREAU OF INDIAN AF-
FAIRS, DEPARTMENT OF THE INTE-
RIOR -

PART 11—LAW AND ORDER ON
INDIAN RESERVATIONS

Law Enforcement Standards

' AFRIL 14, 1978,

AGENCY: Bureau of Indian Affairs,
Interior..

ACTION: Final rule.

SUMMARY: This final rule provides
procedures for the prompt reporting
to the Federal Bureau of Investigation
of allegations that police officers have
violated the civil rights of any person.
Allegations against Bureau of Indian
Affairs employees must also be report-
ed to the tribal council and to the
Office of Audit and Investigation of
the Department of the Interior. Alle-
gations against employees of tribal
contractors must be reported to the
council of the tribe that employs them
and to the top BIA law enforcement
officer at the agency. If there is no
BIA officer at the agency, the allega-
tion must be reported to the area spe-
cial officer.

This action is néeded because there
have been recurrent reports that com-
plaints of civil rights violations by
Indian police are not fully and thor-

RULES AND REGULATIONS

oughly investigated. These regulations
authorize no one to conduct an investi-
gation. They merely assure that those
persons who do have authority to
make investigations are promptly in-
formed of civil‘rights violation com-
plaints.

DATE: This revision will be effective
May 22, 1978.

‘FOR FURTHER INFORMATION

CONTACT:

Eugene F. Suarez, Sr., Chief, Divi-
slon of Law Enforcement Services,
Office of Indian Services, Bureau of
Indian Affairs, Department of the
Interior, Washington, D.C. 20245,
telephone 202-343-5786.

SUPPLEMENTARY INFORMATION:
Beginning on page 42694 of the
August 24, 1977, FEDERAL REGISTER (42
FR 42694-5), there was published a
notice of proposed rulemsaking. All in-
terested persons were given until Octo-
ber 25, 1977, to submit written com-
ments, suggestions, or objections re-
garding the proposed regulations.

The following changes were made in
the light of the comments recelved:

1. Time limits of seven days have
been provided for the submissfon of
reports required by this section to
assure that allegations are reported
promptly.

2. All allegations are required to be
reported to the appropriate tribal
council. In the case of tribal police,
the tribal council has primary respon-
sibility for the maintenance and super-
vision of its own police force. The
tribal councils also have a legitimate
concern in allegations against BIA
police serving their communitfes.

The report to the ¥BI will state
whether the incldent is being Investi-
gated with a view to tribal prosecu-
tion. Although evidence may indicate
a federal law has been violated, feder-
al authorities frequently defer to local
law enforcement agencles if it appears
that local prosecution will be ade-
quste, Information concerning tribal
investigations Is needed to enable fed-
eral authorities to decide whether fed-
eral investigation and prosecution is
warranted.

One commentator objected that the
regulation would involve fhe BIA in
conducting investigations that are the
responsibility of the FBIL This regula-
tion does not authorize the BIA to
conduct any Investigations. It only re-
quires the reporting of allegations to
the proper investigating authorities.

Another commentator objected that
the regulation unfairly singles out
tribal governments and assumes that
Indian police departments are less dfli-
gent than their non-Indian neighbors
in fully investigating allegations of
civil rights violations. This regulation
is not based on that assumption. The
Bureau of Indian Affairs has a respon-
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sibility to assure that its own employ-
ees, including BIA police, do not
engage in civil rights violations. Under
the Indian Self-Determination Act the
Bureau of Indian Affairs also has an
obligation to assure that tribal con-
tractors do not commit such viola-
tions. (25 U.S.C. 450m.) This regula-
tion provides one mechanism for meet-
ing those obligations. The Bureau of
Indian Affairs, of course, has no simi-
lar obligation with respect to police
departments (including tribal police
departments) to which it does not pro-
vide financial support. The scope of
this regulation is just as broad as the
BIA responsibility.

The authority for the Assistant Sec-
retary—Indian Affairs to issue this
regulation is contained in 5 U.S.C. 301,
25 U.S.C. 2and 25 US.C. 450m.

Section 11.304 of Tiftle 25 of the
Code of Federal Regulations is amend-
ed by adding paragraph (n) to read as
follows:

$11.304 Minimum standards for police
program.

(n) (1) When a law enforcement offi-
cer receives an oral or written allega-
tion that a law enforcement officer
employed by a program funded by the
Bureau of Indian Affairs has violated
the civil rights of any person, the offi-
cer recelving the allegation shall pre-
pare a written report of the allegation
and transmit it through the chain of
command to the chief law enforce-
ment officer within seven days of re-
ceipt of the allegation.

(2) Not later than seven days after
belng notified of the allegation, the
chief law enforcement officer shall
take the following actions:

(1) Notify the Federal Bureau of In-
vestigation, the agency superintendent
or contracting officer’s representative,
and the tribal council. The notice to
the Federal Bureau of Investigation
shall state whether an investigation is
belng conducted to determine whether
tribal law was violated and shall cite
% relevant provisions of the tribal

e,

(1) If the olﬁcer against whom the
allegation is made is an employee of
the Bureau of Indian Affairs, prepare
a memorandum to the superintendent,
who shall, through the area director
and the Assistant Secretary—Indian
Affairs, transmit to the Director,
Office of Audit and Investigation, a re-
quest that the allegation be investigat-
ed to determine whether any adminis-
trative action is warranted. The
memorandum shall be transmitted
through the superintendent and the
area director. The tribal council shall
receive a copy of any such memoran-
dum.

(iii) If the officer against whom the
allegation is made is an employee of a
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tribal contractor, notify both the top
Bureau of Indian Affairs law enforce-
" ment officer assigned to the agency
and the tribal council. If there is no
Bureau of Indian Affairs law enforce-

ment officer at the agency, the super-

intendent and the area special officer
shall he notified. i

(3) If the chief law enforcement offi-
cer is accused of a civil rights viola-
tion, the report of the allegation shall
be transmitted directly to the agency

superintendent, who shall take the ac- -

tions required by subparagraph (2) of
this paragraph. If there is no agency

superintendent, the report of the alle--

gation shall be transmitted directly to
the area director, who shall take the
actions required by subparagraph (2)
of this paragraph.

(4) As soon’as all actions required by
paragraphs (1), (2), and (3) of this
paragraph have been completed, a
copy of all documents concerning the
allegation shall be transmitted to the
Chief, Division of Law Enforcement
Services, in the Central Office. -

" FORREST J. Gmumn,'
Assistant Secretary—
Indian Affairs.

[FR Doc. 718-10814 Filed 4-20-78; 8:45 am]

[1505-01] .
Title 26—Internal Revenue

CHAPTER I—INTERNAL REVENUE
SERVICE,  DEPARTMENT OF THE
TREASURY

|
SUBCHAPTER D—MISCELLANEOUS EXCISE
' TAXES

[T.D. 75361 |

\ PART 48—MANUFACTURERS AND
RETAILERS EXCISE TAXES

Special Provisions Applicable fo Re-
tailers Excise Tax and to Manufac-
turers Excise Tax

Correctionw

In FR Doc. 78-8412 appearing on
page 13512, .in the issue of Friday,
March 31, 1978, on page 13519 in the
1st column, §48.4216(a)-2 (b)(2), the
24th line should read, “[actu-lally in-
curred shall be excluded from”.
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[4410—01]
Title 28-—Judicial Administration

CHAPTER I—-DEPARTMENT OF
JUSTICE

PART 22—-CONFIDENTIALITY OF
IDENTIFIABLE RESEARCH AND S'I'A-
TISTICAL INFORMATION

Crime Control and Juvenile Justice

AGENCY: law Enforcement Assis-
3a.ngie Administration, Department of
ustice.

ACTION: Rule.

SUMMARY: Recent legislation pro-
vided that certain administrative pro-
visions of the Omnibus Crime Control
and Safe Streets Act of 1968, as
amended, be incorporated in the Juve-
nile Justice and Delinquency Preven-
tion Act of 1974, as amended. This
document makes the regulations relat-
ing to the confidentiality of identifi-
able research and statistical informa-
tion under the Crime Control Act ap-
plicable to projects funded under the
Juvenile Justice Act.

DATE: April 21, 1978.

FOR FURTHER INFORMATION
CONTACT:

Thomas J. Madden, General Coun-_
sel, LEAA, 202-376-3691.

Accordingly, pursuant to the author-
ity vested in the law Enforcement As-
sistance Administration by Sections
501 and 524 of the Omnibus Crime
Control and Safe Streets Act of 1968,
42 U.S.C. 3401, et seq., as amended,
and the Juvenile Justice and Delin-
quency Prevention Act of 1974, 42
U.S.C. 5601, et seq., as amended, the
following amendments to Chapter I of
Title 28 of the Code of Federal Regu-
lations Part 22 are hereby adopted:

‘1, In § 22,2, paragraph (h) is revised
and paragraph (J) is added as follows:

§22.2 Definitions,

- * b  d L

(h) The Crime Control Act—means
the Omnibus Crime Control and Safe
Streets Act of 1968, as amended.

* - * * * -

(j> The Juvenile Justice Act—means
the “Juvenile Justice and Delinquency

. Prevention Act of 1974, as amended.”
' §2220 [Amended]

2. Section 22.20(a) is amended by
striking the word “Act” and inserting
in Heu thereof “Crime Control Act and
Juvenile Justice Act.”

3. Section 22.22(a)(2) is revised to
read as follows:

§22.22 Revelation of identifiable data.
(@y*** ‘

(2) Such individuals as needed to im-
plement section 303(a)(12), 402(c),
515(b), 518, and 521 of the Crime Con-
trol Act and sections 223(a)(12)A),
223(2)(14) and 243 of the Juvenile Jus-
tice Act.

James M. H. Greqa,
Assistant Administrator, Office
of Planning and Management,

[FR Doc. 78-10803 Filed 4-20-78; 8:45 am)

[4510-30]
Title 29—Labor
SUBTITLE A—OFFICE OF THE
SECRETARY OF LABOR

PART 94—GENERAL PROVISIONS
FOR PROGRAMS UNDER THE COM-
PREHENSIVE EMPLOYMENT AND
TRAINING ACT

PART 95—PROGRAMS UNDER TITLE 1

OF THE COMPREHENSIVE EMPLOY-
MENT AND TRAINING ACT

Final Rule; Correction
AGENCY: Department of labor.
ACTION: Final rule; correction.

SUMMARY: This document is to cor-
rect FR Doc. 77-30225, published on
October 18, 1977 which contained the
regulations for programs under Titles
1, II and VI of the Comprehensive Em-
ployment and Training Act.

EFFECTIVE DATE: Immediately
upon publication, April 21, 1978,

FOR FURTHER INFORMATION
CONTACT:

Hugh Davies, Chief, Division of Pro-
gram Planning and Design, Patrick
Henry Building, Room 5314, 601 D
Street NW., Washington, D.C. 20013,
202-376-7072.

SUPPLEMENTARY INFORMATION:
On Oct. 18, 1977, the Department pub-
lished, at 42 FR §5730, final regula-
tions under Title I, II and VI of the
Comprehensive  Employment and
Act. The document, as pub-

lished, contained a few errors.
Accordingly 28 CFR Parts 94 and 95

" are corrected as follows:

1. In 29 CFR 944 at 42 FR 55733,
paragraphs (kkk) and (111) are revised
to read as follows:

L d » . » L]

(Kkk) “Unsubsidized employment”
shall mean employment not financed
from funds provided under the Act.

(111) “Veteran” shall mean & person
who: (1) Served on active duty for a
period of more than 180 days, and was
discharged, separated, or released
therefrom with other than a dishonor-
able discharge or (2) was discharged or
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released from active duty for a service-
connected disability.

2. At 42 FR 55746, in 29 CFR
95.33(d)(5)(ii), paragraphs (C) and (D)
are revised, and a new paragraph (E) is
added, to read as follows:

- (d) z % %
‘(5) A

(ﬁ) * %%

(C) Employability assessment other
than that involved during intake;

(D) Job development;

(E) Job referral and placement; and

3. At 42 FR 55746, 29 CFR
95.33(dX5)(1iiXB) is corrected to read:

(d) * & 8%

(B5)s *»

i+ =+ *

(B) Child Care: Day care programs
shall comply with applicable State and
local standards including State licens-
ing requirements.

4, At 42 FR 55746, in 29 CFR
95.33(dX(6)(1), paragraphs (C) and (D)
are corrected and paragraph (E) is de-
Ieted, to read as follows:

@@==**

@©)* >

===+ *

(C) Revision or establishment of
merit systems; and

(D) Development and implementa-
tion of affirmative action plans.

- 5. At 42 FR 55749, 29 CFR 95.53 is
revised to read as follows:

§95.53 Applicéﬁon approval and disap-
proval.

(a) In reviewing the grant applica-
tion the RA shall utilize the standards
specified in §95.17(a) and (b) (1), (4),
N, (8), (9, (10), (11), (12), and (13).

(b) The RA shall approve any grant
application which meets the following
standards and requirements: (1) It
contains all the required forms, infor-
mation, and certifications required by
the regulations; and (2) It meets the
requirements of the Act, the regula-
tions under the Act, other applicable
law, and if the RA determines that the
Governor has demonstrated maximum
efforts to meet the goals of the prior
year’s Annual Plan,

(c) Section 98.18(c) (1) and (2) ap-
plies to grants funded under this sub-
part.

(d) If the application is approved the
RA shall provide the Governor with a

. letter indicating approval.

(e) An application for a special grant
shall be disapproved if it fails to meet

any requirement of the Act, the regu--

Iations promulgated under the Act, or
other applicable law. All other condi-
tions set forth in §95.19 shall apply to
the disapproval of special grants.

(f) Upon approval, the Governor
shall provide a8 summary of the special
grant to each prime sponsor in the
State.

RULES AND REGULATIONS

Signed this 14th day of April 1978 in
‘Washington, D.C.
Erwest G. GREEN,

Assistant Secretary for
Employment and Training.

[FR Doc. 78-10786 Filed 4-20-78; 8:45 am]

[3810-70]
Title 32—National Defense

CHAPTER 1—OFFICE OF THE
SECRETARY OF DEFENSE

SUBCHAPTER M—MISCELLANEOUS
[DoD Instruction 7000.21

PART 206—PERFORMANCE MEA-
SUREMENT FOR SELECTED ACQUI-
SITION

AGENCY: Office of the Secretary of
Defense.

ACTION: Final rule.

SUMMARY: The Department of De-
fense I{s amending its regulations on
performance measurement for select-
ed acquisition contracts. This rule in-
corporates certain procedural changes
regarding subcontracts and redefines
cost/schedule control systems criteria.
The part is a revision of previously
promulgated objectives and criteria
for the application of uniform DoD re-
quirements for selectetl defense con-
tracts.

EFFECTIVE DATE: June 10, 1977.

FOR FURTHER INFORMATION
CONTACT:

Mr. Robert R. Kemps, OASD(C)MS/
DMIOC/AMID, The ©Pentagon,
Room 4B915, Washington, D.C.
20301, telephone 202-695-07086.

SUPPLEMENTARY INFORMATION:
In FR Doc. 63-13746 appearing in the
Feprrart RxcIsTER (34 FR 18455) on
November 20, 1969, the Office of the
Secretary of Defense published DoD
Directive 7000.2 prescribing the objec-
tives, policy, and procedures regarding
the application of uniform DoD re-
quirements for contractors’ manage-
ment .control system to selected De-
fense contracts. This Directive was re-
issued on April 25, 1972, and published
in the Froxrar Recistzr on December
27, 1972 (37 FR 28508) as a revision to
Part 206. The following constitutes a
further revision to DoD Directive
7000.2 which incorporates certain pro-
cedural changes regarding subcon-
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tracts and redefines cost/schedule con-
trol systems criteria.

MaURrice W. RocEE,
Director, Correspondence and
Direclives, Washingion Head-
quarters Services, Department
of Defense.

ArriL 18, 1978.

Accordingly, 32 CFR Chapter I is
amended by a revision of Part 206
reading as follows:

Sec.
§2068.1
§206.2
§206.3
§208.4
§208.5
§206.6
ria

Avraorrry: The provislons of this Part
208 are issucd under Rev. Stat. 161, 2202,
2301-2314, 70A Stat. 120, 127-133; 5 US.C.
301, 10 U.S.C. 2202, 2301-2314.

§206.1 Reissuance and purpose.

This Part sets forth objectives and
criteria for the application of uniform
DoD requirements to selected defense
contracts. The provisions of this Part
specifically require the use of Cost/
Schedule Control Systems Criteria (C/
SCSC) in selected acquisitions.

§206.2 Applicability and scope.

(a) The provisions of this Part apply
to all Military Departments and De-
fense Agencles (hereafter referred to
as “DoD Components”) which are re-
sponsible for acquisitions during sys-
tems development and production.

(b) The acquisitions governed by this
Part are in selected contracts and sub-
contracts within programs designated
as major system acquisition programs
in accordance with 32 CFR 213. Firm-
fixed-price and firm-fixed-price-with-
economic-price-adjustment contracts
are excluded. Application of the C/
SCSC to major construction projects is
also encouraged where appropriate.

$2063 Objectives.

(a) To provide an adequate basis for -
responsible decision-making by both
contractor management and DoD
Components, contractors’ intermal
management control systems must
provide data which (1) indicate work
progress, (2) properly relate cost,
schedule and technical accomplish-
ment, (3) are valid, timely and audita-
ble, and (4) supply DoD managers
with information at a practicable level
of summarization.

(b) To bring to the attention of, and
encourage, DoD contractors to accept
and management control sys-
tems and procedures which are most
effective In meeting their require-
ments and controlling contract perfor-
mance. DoD contractors also should be
continuously alert to advances in man-
agement control systems which will
improve their internal operations.

Relssuance and purpose
Applicability and scope

Objectives

Pollcy

Responsibllities

Cost/schedule control system crite-
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§206.4 Policy.

(a) It shall be the general policy to
(1) require applications of the C/SCSC
as stated in §206.6 to programs that
are within the scope of § 206.2, (2) re-
quire no changes in contractors’ exist-
ing cost/schedule control systems
except those necessary to meet the C/
SCSC, and (3) require the contractor
to provide to the Government perfor-
mance data directly from the same
* system used for internal management.

(b) The policies and criteria con-
tained herein will not’ be construed as
requiring the use of specific systems or
changes in accounting systems which
will adversely affect (1) the equitable
distribution of ¢costs to all contracts, or
(2) compliance with the standards,
rules, and regulations promulgated by
the Cast Accounting Standards Board.

(c) Subcontracts within applicable
programs, excluding those that are
firm-fixed-price, may be selected for
application of these criteria by mutual
agreement between prime contractors
and the contracting DoD Component,
according to the criticality of the sub-
contract to the program. Coverage of
certain critical subcontracts may be di-
rected by the Department of Defense,
subject to the changes article of the
contracts. In those cases where a sub-
contractor is not required to comply
_ with the criteria, the Cost/Schedule

Status Report (C/SSR) approach to

performance measurement set forth in.

32 CFR 164 will normally be used. The
limitations in 32 CFR 164 apply.

(d) The applicability of C/SCSC and
provisions concerning the acceptabil-
ity and use of contractor’s cost/sched-
ule control systems shall be (1) includ-
ed in the Decision Coordinating
Papers (DCP) leading to the decisions
for full-scale development and produc-
tion, (2) addressed in procurement
plans, (3) set forth in Requests for
Proposal (RFP), and (4) made a con-
tractual requirement in appropriate
procurements. .

(1) Reviews of Systems. To ensure
compliance with the Cost/Schedule
Control Systems Criteria, contractors’
systems will be reviewed during var-
ious phases of the contracting process.

(1) Where the C/SCSC are included
as & requirement in the R¥P, an Eval-
uation Review will be performed ds an
integral part of the source selection
process. ,

(il) After contract award, an in-plant
Demonstration Review will be made to
verify that the contractor is operating
systems which meet the criteria.

(iif) Upon successful completion of
the Demonstration Review, contrac-
tors will not be subjected to another
Demonstration Review unless there
are positive indications that the con-

tractor’s systems no longer operate so

as to meet the criteria.
(iv) Subsequent contracts may re-
quire a review of shorter duration and
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less depth  to ensure the appropriate
and effective application of the accept-
ed systems to the new contract.

(y) Detailed procedures relating to
contractual application, interpretative
guidance, Intersérvice relationships,
and conduct of systems reviews are
contained in the Cost/Schedule Con-
trol Systems Criteria Joint Implemen-
tation Guide.!

(2) Memorandum of Understanding.
After determination that a manage-
ment system meets C/SCSC, a Memo-
randum of Understanding may be es-
tablished between the Department of
Defense and the contractor to apply to
future contracts. -

(1) The use of 8 Memorandum of Un-
derstanding contemplates the execu-
tion of a written instrument which ref-
erences the C/SCSC and negotiated
provisions which (A) reflect an under-
standing between the contractor and
the DoD of the requirements of the
DoD criteria, and (B) identify the spe-
cific system(s) which the contractor
intends to use on applicable contracts
with DoD Components.

(ii) The Memorandum of Under-
standing will include.or make refer-
ence to a written description of the
system(s) accepted in 8 Demonstration
Review. The system description should
be of sufficient detail to permit ade-
quate surveillance by responsible par-
ties, The use of a Memorandum of Un-
derstanding is preferred where a
number of separate contracts between
one or more DoD Component(s) and
the contractor may be entered into
during the term of the Memorandum
of Understanding. It contemplates the
delegation of authority to the DoD
Component negotiating the Memoran-

‘dum of Understanding with the con-

tractor to make the agreement on
behalf of all prospective DoD contract-
ing components.

(iii) Action to develop a Memoran-
dum of Understanding may be initiat-
ed by either the contractor or the DoD
“Component, but will usually be in con-
nection with a contractual require-
ment. In a proposal, reference to a
Memorandum. of Understanding satis-
fies the C/SCSC requirement in RFP's
and normally obviates the need for
further Evaluation Review during
source selection. Procedures for ex-
ecuting Memorandums of Understand-
ing are included in the Cost/Schedule
Control Systems Criteria Joint Imple-
mentation Guide.?

(3) Surveillance. Recurring evalua-
tions of the effectiveness of the con-
tractor’s policies and procedures will
be performed to ensure that the con-
tractor’s system continues to meet the
C/SCSC and provides valid data con-

1Copies available from Superintendent of
Documents, U.S. Government Printing
Office, Washington, D.C. Stock Number
722-609/94.

sistent with the intent of this Instruc-
tion. Surveillance reviews will be based
on selective tests of reported data and
periodic evaluations of internal prac-
tices during the life of the contract.
Guidance for surveillance is set forth
iéluighe’ C/SCSC Joint Surveillance
e.

§206.5 Responsibilities.

Pursuant to authority contained in
DoD Directive 7000.1.2

(a) The Assistant Secretary of De-
fense (Comptroller) will establish
policy guidance pertaining to the
Cost/Schedule Control Systems Crlte-
ria and will monitor their implementa-
tion to ensure consistent application
}hroughout the Department of De-
ense.

(b) The Secretaries of the Military
Departments will fissue appropriate
instructions which promulgate the
policies contained herein and which
assign responsibilities for accomplish-
ing the actions required to validate
gcgstléactors’ compliance with the C/

(c) The Joint Logistics Commanders
will develop and issue joint implement-
ing instructions which outline the pro-
cedures to be used in applying, testing
and monitoring the C/SCSC on appli-
cable contracts and will ensure that
adequate reviews of contractors’ sys-
tems are performed. The joint imple-
menting procedures and their revi-
sions will be coordinated among all af-
fected DoD Components and submit-
ted to the Assistant Secretary of De-
fense (Comptroller) for review prior to
publication.

(d) The Defense Contract Audit
Agency and the appropriate Contract
Administration Service office will par-
ticipate in reviews of contractors’ sys-
tems under their cognizance and will
perform required surveillance, collabo-
rating with each other and with the
procuring DoD Component in review-
ing areas of joint interest.

§206.6 Cost/scliedule control systems cri-
teria.

(a) Geneéral. (1) Any system used by
the contractor in planning and con-
trolling the performance of the con-
tract shall meet the criteria set forth
in § 206.6(c). Nothing in these criterla
is intended to affect the basls on
which costs are relmbursed and pro-
gress payments are made, and nothing
herein will be construed as requiring
the use of any single system, or speclf-
ic method of management control or

1Coples available from Superintendent of
Documents, U.S. Government Printing
Office, Washington, D.C. Stock Number
241-382/6009. .

SFiled as part of original, Coples may beg
obtained, if needed, from the U.S. Naval
Publications -and Formns Center, 5801 Tabor
évgn%edll’hﬂadelphia, Pa. 19120, Attention

ode 301,
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evaluation of performance. The con-
tractor’s internal systems need not be
changed, provided they satisfy these
criteria.

(2) Any element in the evaluation of
proposals will be the proposer’s system
for planning and controlling contract
performance. The proposer will fully
describe the system to be used. The
prospective confractor’s cost/schedule
control system proposal will be evalu-
ated to determine if it meets these cri-
teria. The prospective contractor will
agree to operate a compliant system
throughout the period of contract per-
formance if awarded the contract. The
DoD will agree to rely on the contrac-
tor’'s compliant system and therefore
will not impose a separate planning
and control system.

(b) Definitions, (1) Actual cost of
work performed (ACWP). The costs ac-
tually incurred and recorded in accom-
plishing the work performed within a
given time period.

(2) Actual direct casts. 'Those costs
identified specifically with a contract,
based upon the contractor’s cost iden-
tification and accumulation system as
- accepted by the cognizant DCAA rep-
‘resentatives. (See Direct Costs.)

(3) Allocated budgetl. (See Total Allo-
cated Budget.)

(4) Applied - direct cosis. The
amounts recognized in the time period
associated with the consumption of
labor, material, and other direct re-

- sources, without regard to the date of

commitment or the date of payment.
These amounts are to be charged to
work-in-process in the time period
that any one of the following takes
place:

(i) When labor, material a.nd other
direct resources are actually con-
sumed, or

(ii) When material resources are
withdrawn from inventory for use, or

(iii) When material resources are re-
ceived that are uniquely identified to

- the contract and scheduled for use
within 60 days, or

{iv) When major components or as-
semblies are received on a line flow

. basis that are specifically and unique-
1y identified to a single serially num-
bered end item.

(5) Apportioned effort. Effort that by
itself is not readily divisible into short-
span work packages but which is relat-
ed in gdirect proportion to measured
effort.

(6) Authorized work. That effort
which has been definitized and is on
contract, plus that for which defini-
tized contract costs have not been
agreed to but for which written au-
thorization has been received.

(1) Baseline. (See Performance Mea-

surement Baseline.)

(8) Budgeted cost for work performed
(BCWP). The sum of the budgets for
completed work packages and complet-
ed portions of open work packages,
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plus the appropriate portion of the
budgets for level of effort and appor-
tioned effort.

(9) Budgeted cost Jor work scheduled
(BCWS). The sum of budgets for all
work packages, planning packages,
ete., scheduled to be accomplished (in-
cluding in-process work packages),
plus the amount of level of effort and
apportioned effort scheduled to be ac-
complished within a given time period.

(10) Budgets for work packages. (See
‘Work Package Budgets.)

(11) Contract budget base. The nego-
tiated contract cost plus the estimated
cost of authorized unpriced work.

(12) Contractor. An entity In private
industry which enters Into contracts
with the Government. In this Instruc-
tion, the work may also apply to Gov-
ernment-owned, Government-operated
activities which perform work on
major defense programs.

(13) Cost account A management
control point at which actual costs can
be accumulated and compared to bud-
geted costs for work performed. A cost
account is a natural control point for
cost/schedule planning and control,
since it represents the work assigned
to one responsible organizational ele-
ment on one contract work breakdown
structure (CWBS) element.

(14) Direct costs. Any costs which
can be identified specifically with a
particular final cost objective. This
term is explained in ASPR 15-202.

(15) Estimated cost at completion or
estimate at completion (EAC). Actual
direct costs, plus indirect costs alloca-
ble to the contract, plus the estimate
of costs (direct and indirect) for au-
thorized work remaining.

(16) Indirect costs. Costs, which be-
cause of their incurrence for common
or joint objectives, are not readily sub-
ject to treatment as direct costs. This
term is further defined in ASPR 3-
701.3 and ASPR 15-203.

(1T) Initial budget. (See Original
Budget.)

(18) Internal replanning. Replan-
ning actions performed by the contrac-
tor for remaining effort within the
recognized total allocated budget.

(19) Level of effort (LOE). Effortof a
general or supportive nature which
does not produce definite end products
or results.

(20) Management reserve. (Synony-
mous with Management Reserve
Budget). An amount of the total cllo-
cated budget withheld for manage-
ment control purposes rather than
designated for the accomplishment of
a specific task or set of tasks. It is not
a part of the Performance Measure-
ment Baseline.

(21) Negoliated contract cost. The
estimated cost negotiated in a cost-
plus-fixed-fee contract, or the negoti-
ated contract target cost In either a
fixed-price-incentive contract or a
cost~-plus-incentive-fee contract.
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(22) Original budgel. The budget es-
tablished at, or near, the time the con-
tract was signed, based on the negoti-
ated contract cost.

(23) Overhead. (See Indirect Costs.)

(24) Performance measurement base-
line. The time-phased budget plan
against which contract performance is
measured. It is formed by the budgets
assigned to scheduled cost accounts
and the applicable indirect budgets.
For future effort, not planned to the
cost account level, the performance
measurement baseline also includes
budgets assigned to higher Ilevel
CWBS elements, and undistributed
budgets. It equals the total allocated
budget less management reserve.

(25) Performing organization. A de-
fined unit within the contractor’s or-
ganization structure, which applies
the resources to perform the work.

(26) Planning packaege. A logical ag-
gregation of work within a cost ac-
count, normally the far term effort,
that can be identified and budgeted in
early baseline planning, but is not yet
defined into work packages.

(27) Procuring activity. The subordi-
nate command in which the Procuring
Contracting Office (PCO) is Iocated. It
may include the program office, relat-
ed functional support offices, and pro-
curement offices. Examples of procur-
ing activities are AFSC/ESD, AFL.C/
OC-ALC, DARCOM/MIRADCOM,
and NMC/NAVAIRSYSCOM.

(28) Replanning. (See Internal Re-
planning.)

(29) Reprogramming. Replanning of
the effort remaining in the contract,
resulting in a new budget allocation
ghlch exceeds the contract budget

ase.

(30) Responsible organization. A de-
fined unit within the contractor’s or-
ganization structure which is assigned
responsibility for accomplishing spe-
cific tasks.

(31) Significant variances. Those
differences between planned and
actual performance which require fur-
ther review, analysis, or action. Appro- -
priate thresholds should be estab-
lished as to the magnitude of var-
jances which will require variance

analysis.

(32) Total allocated budget. The sum
of all budgets allocated to the con-
tract. Total allocated budget consists
of the performance measurement ba-
seline and all management reserve.
The total allocated budget will recon-
cile directly to the contract budget
base. Any differences will be docu-
mented as to quantity and cause.

(33) Undistributed budget. Budget
applicable to contract effort which has
not yet been identified to CWEBS ele-
ments at or below the lowest level of
reporting to the Government.

(34) Variances. (See Significant Var-
lances.)

(35) Work breakdown structure. A
product-oriented family tree division
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of hardware, software, services, and
other work tasks which organizes, de-
fines, and graphically displays the
product to be produced, as well as the
work to be accomplished to achieve
the specified product.

(1) Project summary work breakdown
struciure. A summary WBS tailored to
a specific defense materiel item by se-
lecting applicable elements from one
or more summary WBS's or by adding
equivalent elements unique to the pro-
ject MIL-STD-881A).

(1) Contract work breakdown struc-
ture (CWBS). The complete WBS for a
contract, developed and used by a con-
tractor within the guidelines of MIL~
STD-881A, and according to the con-
tract work statement.

(36) Work package budgels. Re-
sources which are formally assigned
by the contractor to accomplish a
work package, expressed in dollars,
l&glués, standards, or other definitive

(37) Work packages. Detalled short-
span jobs, or material items, identified
by the contractor for accomplishing
work required to complete the con-
tract. A work package has the follow-
ing characteristics:

(1) It represents units of work at
levels where work is performed.

(ii) It is clearly distinguishable from
all other work packages.

(iil) It is assignable to a single orga-
nizational element.

(v) It has scheduled start and com-
pletion dates and, as applicable, inter-
im milestones, all of which are repre-
sentative of physical accomplishment.

(v) It has a budget or assigned value
expressed in terms of dollars, man-
hours, or other measurable units.

(vi) Its duration is limited to a rela-
tively short span of time or it is subdi-
vided by discrete value-milestones to
facilitate the objective measurement
of work performed.

(vil) It is integrated with detailed en-
gineerinig, manufacturing, or other
schedules.

(¢) Criteria. The contractors’ man-
agement control systems will include
.policles, procedurzs, and methods
which are designed to ensure that
they will accomplish the following:

(1) Organization. (1) Define all au-
thorized work and related resources to
meet the requirements of the contract,
using the framework of the CWBS.

(i) Identify the internal organiza-

tional elements and the major subcon-
tractors responsible for accomplishing
the authorized work

(iii) Provide for the integration of-
the contractor’s planning, scheduling, .

budgeting, work authorization and
cost accumulation systems with each
other, the CWBS, and the organiza-
tional structure.

(iv) Identify the managerial posi-
tions responsible for controlling over-
head (indirect costs). _
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(v) Provide for integration of .the
CWBS with the contractor’s function-
al organizational structure in a
manner that permits cost and sched-
ule performance measurement for
CWBS and organizational elements. -

(2) Planning and budgeting.(i)
Schedule the authorized work in a
manner which describes the sequence
of work and identifies the significant
task interdependencies required to
meet the development, production and
delivery requirements of the contract.

(ii) Identify physical products, miles--

tones, technical performance goals, or
other indicators that will be used to
measure output.

(iii) Establish and maintain a time-
phased budget baseline at the cost ac-
count level against which contract per-
formance can be measured. Initial
budgets established for this purpose
will be based on the negotiated target
cost. Any other amount used for per-
formance measurement purposes must
be formally recognized by both the
contractor and the Government.

(iv) Establish budgets for all autho-
rized work with separate identification
of cost elements (l1abor, material, etec.).

(v) To the extent the authorized
work can be identified in discrete,
short-span work packages, establish
budgets for this work in terms of dol-
lars, hours, or other measurable units.
‘Where the entire cost account cannot
be subdivided into detailed work pack-
ages, identify the far term effort in
larger planning packages for budget
and scheduling purposes.

(vi) Provide that the sum of all work
package budgets, plus planning pack-
age budgets within a cost account
equals the cost account budget.

(vil) Identify relationships of bud-
gets or standards in underlying work
authorization systems to budgets for
work packages.

(viii) Identify and control level of
effort activity by time-phased budgets
established for this purpose. Only that
effort which cannot be identified as
discrete, short-span work packages or
as apportioned effort will be classed as
level of effort.

(ix) Establish overhead budgets for
the total costs of each significant orga-
nizational component whose expenses
will become indirect costs. Reflect in
the contract budgets at the appropri-
ate level the amounts in overhead
pools that will be allocated to the con-
tract as indirect costs. .

(x) Identify management reserves
and undistributed budget. .

(xi) Provide that the contract target
cost plus the estimated cost of autho-
rized but unpriced work is reconciled
with the sum of all internal contract
budgets and management reserves.

(3) Accounting. (i) Record direct
costs on an applied or other acceptable
basis in a formal system that is con-
troleg by the general books of ac-
coun

(ii) Summarize direct costs from cost
accounts into the WBS without alloca-
tion of a single cost account to two or
more WBS elements.

(iii) Summarize direct. costs from the
cost accounts into the contractor's
functional organizational elements
without allocation of a single cost ac-
count to two or more organizational
elements.

(iv) Record all indirect costs which
will be allocated to the contract.

(v) Identify the bases for allocnting
the cost of apportioned effort.

(vl) Identify unit costs, equivalent
unit costs, or lot costs as applicable.

(vil) The contractor’s material ac-
counting system will provide for:

(A) Accurate cost accumulation and
assignment of costs to cost accounts in
a manner consistent with the budgets
using. recognized, acceptable costing
techniques.

(B) Determination of price variances
by comparing’ planned versus actual
commitments.

(C) Cost performance measurement
at the point in time most suitable for
the category of material involved, but
no earlier than the time of actual re-
ceipt of material.

(D) Determination of cost variances
ggggutable to the excess usage of ma-

(B) Determination of unit or lot
costs when applicable.

(F) Full accountability for all mate-
rial purchased for the contract, includ-
ing the residual inventory.

(4) ‘Analysis. (1) Identify at the cost
account level on a monthly basis using
data from, or reconcilable with, the ac-
counting system:

(A) Budgeted cost for work sched-
uled and budgeted cost for work per-
formed.

(B) Budgeted cost for work per-
formed and applied (actual where ap-
propriate) direct costs for the same
work.

(C) Variances resulting from the
above comparisons classified in terms
of labor, material, or other appropri-
ate elements together with the rea-
sons for significant variances.

(ii) Identify on a monthly basls, in
the detail needed by management for
effective control, budgeted indirect
costs, actual indirect costs, and var-
iances along with the reasons.

(lii) Summarize the data elements
and associated variances listed in ()
and (ii) above through the contractor
organization and WBS to the report-
ing level specified in the contract.

(iv) Identify significant differences
on a monthly basls between planned
and actual schedule accomplishment
and the reasons.

(v) Identify managerial actions
taken as a result of criteria items (1)
through (iv) above.

(vl) Based on performance to date
and on estimates of future conditions,
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develop revised estimates of cost at
completion for WBS elements identi-
fied in the contract and compare these
with the contract budget base and the
latest statement of funds require-
ments reported to the Government.

(5) Revisions and access to data. (i)
Incorporate contractual changes in a
timely manner recording the effects of
such changes in budgets and sched-
ules. In the directed effort prior to ne-
gotiation of a change, base such revi-
sions on the amount estimated and
Eiudgeted to the functional organiza-

ons.

(ii) Reconcile original budgets for
those elements of the work breakdown
structure identified as priced line
items in the contract, and for those
elements at the lowest level of the
DoD Project Summary WBS, with cur-
rent performance measurement bud-
gets in terms of (A) changes to the au-
thorized work and (B) internal replan-
ning in the detail needed by manage-
ment for effective control

(iii) Prohibit retroactive changes to
records pertaining to work performed
that will change previously reported
amounts for direct costs, indirect
costs, or budgets, except for correction
of errors and routine accounting ad-
justments.

(iv) Prevent revisions to the contract
budget base §206.6(b)(11) except for
Government directed changes to con-
tractual effort.

(v) Document, internally, changes to
the performance measurement base-
line (§206.6(b)(24)) and, on a timely
basis, notify the procuring activity
through prescribed procedures.

(vi) Provide the contracting officer
and his duly authorized representa-
tives access to all of the foregoing in-
formation and supporting documents.

IFR Doc. 78-10835 Filed 4-20-78; 8:45 am]

[3910-01]

CHAPTER VII-_—DEPARTMENT OF THE
- AIRFORCE
SUBCHAPTER S—RECREATION
PART 985—RIDING STABLES

Deletion of Regulation

AGENCY: Department of the Air
Force, Department of Defense.

ACTION: Final rule.

SUMMARY: This rule is deleted be-
cause of limited applicability to the
general public. Intended effect is to
insure that only regulations which
substantially affect the public be
maintained in the Air Force portion of
the Code of Federal Regulations.

EFFECTIVE DATE: March 30, 1978.

FOR FURTHER INFORMATION
CONTACT:

Ms. Frankie S. Estep, Air Force Fed-
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eral Register Liaison Officer, Direc-
torate of Administration, Pentagon,
Washington, D.C. 20330, Phone: 202-
697-1861.

SUPPLEMENTARY INFORMATION:
On February 16, 1978, the Air Force
published a new rule, Part 985, to be
added to 32 CFR, Chapter VII (43 FR
6767). The Air Force is currently in-
volved in an effort to delete certain of
its regulations from the Code of Fed-
eral Regulations which do not affect a
significant portion of the general
public and therefore do not warrant
publication, Because of the limited ap-
plicability of Part 985, it Is deleted.
FrRARKIE S. ESTEPR,
Air Force Federal Register Liai-
son Officer, Directorate of AG-
ministration.

[FR Doc. 78-10785 Filed 4-20-78; 8:45 am]

[6820-24]

Title 41—Public Conhad; and
Property Management

CHAPTER 1—FEDERAL
PROCUREMENT REGULATIONS
{FPR Amdt. 1871
PART 1-9—PATENTS, DATA, AND
COPYRIGHTS

Patents; Change of Effective Date

AGENCY: General Services Adminis- *

tration.

ACTION: Final rule: Change of effec-
tive date.

SUMMARY: The effective date of the
Federal ZFProcurement Regulations
(FPR) Amendment 187 is changed
from March 20, 1978, to July 18, 1978.
FPR Amendment 187 was issued Janu-
ary 20, 1978, and was published in the
FEDERAL REGISTER (43 FR 4424, Febru-
ary 2, 1978). The change of the effec-
tive date for the amendment is based
on a request of the Administrator,
Office of Federal Procurement Policy.

DATES: effective date of this docu-
ment: April 11, 1978; Revised effective
date for FPR Amendment 187: July
18, 1978.

FOR FURTHER INFORMATION
CONTACT:

Philip G."Read, Director of Federal
Procurement Regulations, 703-557-
8947,

(Sec. 205(c), 63 Stat. 390; 40 U.5.C. 486(c).)
Dated: April 11, 1978.

JAY SOLOMON,
© Administratorof
General Services.

[FR Doc. '78-10830 Filed 4-20-78; 8:45 am]
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[7035-01]
Title 49—Transportation

CHAPTER X—INTERSTATE
COMMERCE COMMISSION

SUBCHAPTER A—GENERAL RULES AND
REGULATIONS

[Rev. S. O. No. 13221
PART 1033—CAR SERVICE

Distribution of Grain Cars

AGENCY: Interstate Commerce Com-
mission.

ACTION: Emergency Order (Revised
Service Order No. 1322).

SUMMARY: Revised Service Order
No. 1322 requires eleven named rail-
roads to place seventy (70) percent of
thelr serviceable ownership of jumbo
covered hopper cars in grain service.
‘The previous restriction on the use of
40-ft., narrow-door, plain boxcars has
been eliminated. The restrictions on
the use of jumbo covered hopper cars
are required because of severe short-
ages of cars for transporting grain.

DATES: Effective 12:01 aan. April 17,-
1978. Expires 11:50 p.m. April 30, 1978.

FOR FURTHER INFORMATION
CONTACT:

C. C. Robinson, Chief, Utilization
and Distribution Branch, Interstate
Commerce Commission, Washing-
ton, D.C., 20423, telephone 202-275~
7840, telex 89-2742.

SUPPLEMENTARY INFORMATION:
‘The Order is printed in full below.

At a sesslon of the Interstate Com-
merce Commission, Railroad Service
Board, held in Washington, D.C., on
the 17th day of April 1978.

An acute shortage of covered hopper
cars * * * for transporting shipments
of grain exists in the western part of
the United States. These shortages are
particularly prevalent at country grain
elevators. In some instances railroads
have given priority in filling orders for
grain cars to the larger terminal and
sub-terminal elevators, thus aggravat-
ing the shortages at counfry elevators.
Such practices have resulfed in severe
{inancial hardships to many couniry
elevators and other small volume
grain shippers by forcing them to pay
penalties for non-shipment against
outstanding sales contracts or to re-
purchase such contracts, to pay in-
creased transportation costs for ship-
ments via other modes, or to sell their
grain at substantial discounts to other
companies that have been able to ac-
quire control over either railroad or
privately owned freight cars. It is the
opinion of the Commission that an -
emergency exists requiring immediate
action to promote car service in the in-
terest of the public and the commerce -
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of the people; that notice and public
procedure are impracticable, and that
good cause exists for making this
order effective upon less than thirty
days’ notice.

It is ordered, That:

§1033.1322 Service Order No. 1322,

(a) Distribution of grain cars—Appli-
cation. (1) The provisions of this order
shall- apply to intrastate, interstate,
and foreign commerce.

(2) This order shall apply to all
freight cars listed in the Official Rail-
way Equipment Register, ICC-R.ER.

" No. 406, issued by W. J. Trezise, or
successive issues thereof, as having the
following descriptions: .

Jumbo covered hoppers: .
Mechanical designation “LO” Capacity
4,000 cu. ft. or greater and 180,000 1b. or
greater.

* * = * | L]

(3) This order shall apply to the fol-
lowing common carriers by ratlroad:

The Atchison, Topeka and Santa Fe Rail-
way Co. >

Burlington Northern Inc.

Chicago and North Western Transportation
C

0.

Chicago, Milwaukee, St. Paul and Pacific
Railroad Co.

Chicago, Rock Island and Pacific Railroad
Co.

Ilinois Central Gulf Railroad Co.

Missouri-Kansas-Texas Railroad Co.

Missouri Pacific Railroad Co.

8t. Louls-San Francisco Railway Co.

Soo Line Railroad Co.

Union Pacific Railroad Co.

Terminal Switching Railroads.

(b) Definitions—(1) Terminal and
sub-terminal elevators. The terms
“terminal elevators” and “sub-termi-
nal elevators” mean a grain storage
elevator located at one of the principal
gorts and interior markets 1listed

elow:

New Orleans, La.; and sub-ports Ams, Des-
trehan, Mpyrtle Grove, Reserve, and
Westwego.

Baton Rouge, La. (Port Allen).

Beaumont, Tex.

Port Arthur, Tex.

QGalveston, Tex.

Houston, Tex.

Corpus Christi, Tex.

San Diego, Calif.

San Francisco, Calif., and sub-ports Sacra-
mento and Stockton.

Los Angeles, Calif, and sub-ports Long
Beach and San Pedro.

Seattle, Wash.

Tacoma, Wash.

Kalama, Wash,

Longview, Wash. '

Vancouver, Wash.

Portland, Oreg.

Astorla, Oreg.

Milwaukee, Wis.

Superior, Wis.

Amarillo, Tex.

Lubbock, Tex.

Plainview, Tex.

Dallas, Tex.

Dodge City, Kans.

- RULES AND REGULATIONS

Great Bend, Kans.
Newton, Kans,
Wellington, Kans.
Salina, Kans.
Wichita, Kans.
Hutchinson, Kans.
Atchison, Kans.
Topeka, Kans.

St. Joseph, Mo.
Council Bluffs, Iowa.
Sioux City, Iowa.
Omaha, Nebr.
Lincoln, Nebr.
Hastings, Nebr.
Denver, Colo.
Duluth, Minn. .
Minneapolis, Minn.
St. Paul, Minn.
Chicago, 1Il.
Kansas City, Mo.
St. Louis, Mo.

Ft. Worth, Tex.
Enid, Okla.

(2) Country elevators defined. The
term “country elevator” means all

grain storage or loading facilities lo-

cated at interior points not listed in

paragraph (b)(1) of the section and

served by one or more of the railroads

tlistei d in paragraph (a)(3) of this sec-
on.

(3) Terminal swilching railroads de-
fined. The term “terminal switching
railroad” means any railroad, not par-
ticipating in the freight rate, perform-
ing terminal switching services of car-
loads of grain originated by any of the
railroads specifically named in para-
graph (a)(3) of this section.

(4) Grain defined. 'The term “‘grain”
means any unprocessed, raw, whole
grain including soybeans. .

(¢) Restrictions on use of covered
hopper cars. (1) Each railroad listed in
paragraph (a)(3) of this section shall
assign to grain service at least seventy
(70) percent of its serviceable owner-
ship of jumbo covered hopper cars.

(2) Each railroad listed in paragraph
(a)(3) of this section shall use at least
fifty (50) percent of the jumbo covered
hopper cars assigned to grain service
for transporting shipments of grain
from country grain elevators. The re-
maining grain service jumbo covered
hopper cars may be used for transport-

ing shipments of grain from terminal -

and sub-terminal elevators. '

(3) The limitations on the use of
jumbo covered hopper cars provided
by Service Order No. 1304 shall contin-
ue to apply. Covered hopper cars used
in unit-grain train services shall be
considered as being assigned to coun-
try elevators or to terminal or sub-ter-
minal elevators in accordance with the
classification of elevators provided in
paragraph (b)(1) and (2) of this sec-
tion.

d@=*=*-* .

(e) Restrictions on use of foreign
cars. At least fifty (50) percent of all
foreign cars used for loading grain
shall be allocated to country elevators.
In the application of this section a
“foreign” car is a car bearing the re-

porting marks of a railroad other than
the line furnishing the car for loading,.

(f) Exceptions. Exceptions to this
crder may be authorized to carriers by
the Railroad Service Board, Interstate
Commerce Commission, Washington,
D.C. 20423. Requests for exceptions
must be submitted in writing, or con-
firmed in writing, and must state
clearly the reason and justification for
such exception.

(8) Records and Reports. (1) Each
railroad subject to this order shall
maintain in the offices of the superin-
tendent of each division serving either
country, terminal or sub-terminal ele-
vators, the following records compiled
separately for cars ordered by and fur-
nished to country elevators and for
cars ordered by and furnished to ter-
minal or sub-terminal elevators con-
taining the following information, by
date for which cars have been ordered
for placement.

Cars ordered:
Station
Name of elevator
Date wanted
. Covered hoppers

Cars furnished:
Date
Covered hoppers

Substitution of one type of car for an-
other or the furnishing of smaller cars
for larger éars ordered must be indl-
cated by appropriate notes.

Cars which have made one or more
trips in grain service subject to tariff
provisions requiring two or more con-
secutive trips shall be considered as or-
dered when they arrive empty at the
next point designated for loading,

(2) A summary of the divisional re-
ports described in paragraph (g)(1) of
this section shall be compiled at the
close of each month by each ratlroad
subject to this order containing the
following information separdately for
country elevators and for terminal and
subterminal elevators.

Cars ordered:
Date wanted
Covered hoppers
Cars furnished; *
Date
Covered hoppers

Substitution of one type of car for
another or of smaller cars for larger
cars ordered must be. indicated by ap-
propriate notes.

A copy of the summary report for
the immediately preceding month
shall be sent to the Director, Bureau
of Operations, Interstate Commerce
Commission, Washington, D.C. 20423,
on or before the seventh day of each
month.

(h) The provisions of Service Orders
Nos. 1182, 1234, 1280, 1304, 1305, 1310,
1312, 1313, and 1314, revisions thercof
or amendments thereto, shall remain
fully in effect. !

() Effective date. This order shall
ggcgg;% effective at 12:01 a.m., April
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(3) Expiration date. This order shall
expire at 11:59 p.an., April 30, 1978,
unless otherwise modified, changed, or
suspended by order of this Commis-
sion.

(49 U.S.C. 1(10-17).)

It is further ordered, That a copy of
this order shall be served upon the As-
sociation of American Railroads, Car
Service Division, as agent of the rail-
roads subscribing to the car service
and car hire agreement under the
terms of that agreement, and upon the

American Short Line Railroad Associ-

ation; and that notice of this order be
given to the general public by deposit-
ing a copy in the Office of the Secre-
tary of the Commission at Washing-
ton, D.C., and by filing it with the Di-
rector, Office of the FEDERAL REGISTER.

By the Commission, Railroad Ser-
vice Board, members Joel E. Burns,
Robert S. Turkington and John R. Mi-
chael.

H. G. Homwuz, Jr.,
Acting Secretary.

[FR Doc. 78-10904 Filed 4-20-78; 8:45 am]l

[4310-55]
Title 50—Wildlife and Fisheries

CHAPTER |—U.S. FISH AND WILDLIFE
SERVICE, DEPARTMENT OF THE IN-
TERIOR

PART 26—PUBLIC ENTRY AND USE

Ruby Lake National Wildlife Refuge,
Nev.

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: This rule establishes spe-
cial regulations governing boating use
at the Ruby Lake National Wildlife
Refuge, Nevada. Regulations are re-
quired to resolve the conflict which
has developed between boating and
primary wildlife objectives. The in-
tended effect is to any ad-
verse irapact of boating on the prima-
ry wildlife objectives for which the
refuge was established:

EFFECTIVE DATES: Effective April
21, 1978, through April 21, 1979.

FOR FURTHER INFORMATION
CONTACT:

Patrick O’Halloran, Area Office,
U.S. Fish and Wildlife Service, 2800
Cottage Way, Room E-2740, Sacra-
mento, Calif. 95825, 916-484-4664.

SUPPLEMENTARY INFORMATION:
The primary author of this document

.is Ronald L. Fowler, Division of Na-

tional Wildlife Refuges, U.S. Fish and
Wildlife Service, Washington, D.C.
20240, 202-343-4305.

RULES AND REGULATIONS

BACEGROUND

Public use on the Ruby Lake Refuge
currently exceeds 50,000 visitors each
year. Approximately 30,000 boaters
annually are now using the 7,000-acre
South Sump that makes up the south-
ern portion of the refuge.

The refuge is one of the most impor-
tant nesting areas for canvasback and
redhead ducks in the Nation. About
4,000 canvasbacks and redheads are
produced annually, chiefly on the
South Sump, and the area has poten-
tial to produce considerably more.
Continental populations of both spe-
cies are low, largely as a result of habi-
tat loss.,

Boats are heavily used for fishing in
the South Sump, although some bank
fishing occurs. Only bank fishing is
permitted in the North Sump. Current
fishing use on the refuge is about
163,000 activity hours (AH), with 65
percent occurring on the South Sump.
Boating also supports 2,000 AR of
water-skiing, 800 AH of pleasure boat-
ing, and 700 AH of hunting on the
South Sump,

When boating was first allowed in
the 1940's, there was very little use
and consequently not much distur-
bance to nesting., In recent years the
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nal proposal featured a 10 horsepower
limit on motor size, and an August 1
opening for boats with motors. This
proposal was designed to reduce the
disturbance to nesting waterfowl to a
minimum and also reduce the poten-
tial for serious boat accidents. Under
this proposal, water-skiing would have
been discontinued. -

Following a review of the Service
proposal, the public hearing records,
and an on-site inspection of the area,
Assistant Secretary Robert I. Herbst
declded to resolve existing conflicts by
establishing speed limits and no wake
zones in Heun of horsepower restric-
tions. Mr. Herbst also made the deci-
slon to reduce the totzl water areas
available for powerboating by closing
the north one-third of the South
Sump to this use. The regulations will
be in effect for one year, during which
the full array of impacts will be as-
sessed and analyzed. This rule is de-
signed to mitigate adverse impacts of
unrestricted recreational uses on wild-
life. The Department of the Interior is
considering the establishment of a
Technical Advisory Committee for one
year to evaluate the effectiveness of
these regulations. Further informa-
tion on the establishment of the Com-

. “mittee would appear in the FrperaL
annual increase in fishing has aver R

aged 19 percent. The increase in boat-
ing has been even higher. The current
level of boating use constitutes a seri-
ous threat to waterfowl nesting on the
refuge, particularly canvasbacks and
redheads. Additionally, the mainte-
nance of high water levels required by
large boats in the shallow marsh pre-
cludes mansaging the water for opti-
mum wildlife benefits.,

The Refuge Recreation Act of 1962
(16 U.S.C. 460K), as amended, provides
that recreation may be permitted on a
national wildlife refuge only if such
use does not prevent accomplishment
of the primary purpose for which the
refuge was established. Wildlife there-

fore, must be the dominant use of a.

national wildlife refuge and recreation
must be secondary.

Under the current program, year-
round boating without motors is per-
mitted on the South Sump. Power-
boating with no horsepower restric-
tions is allowed on the designated
year-round powerboating area. Power-
boating with no horsepower restric-
tions is allowed on all areas of the
South Sump from July 1 to December
31. Water-skiing is allowed on a desig-
nated area of approximately 30 acres.

In June 1976, the Service completed
an environmental impact assessment
(EIA) on the effects of boating on the
management of the refuge. The assess-
inent is avallable from the Area Man-
ager, Sacramento, California (address
above). Public hearings were held at
four locations in Nevada in September
1976 on the Service's proposals to re-
solve the conflict. The Service's origl-

A serious problem which is directly
attributable to the continued use of
large powerboats at Ruby Lake is that
the Service has not been able to
manage water properly on the area.
Higher than optimum water levels
have been maintained in the South
Sump to provide sufficient draft for
Jarge motors. Excessive water depths
lead to a reduction of emergent vege-
tation required for optimum nesting
by redheads and canvasbacks, reduced
growth of desirable waterfowl food
plant, and decreased availability of soil
nutrients. To correct this problem, it is
necessary to draw the unit dowvm ap-
proximately every eight years. The
next drawdown is scheduled for 1979.
This action can be accomplished so
that the bass and trout fishery will be
fully protected; however, all power-
boating will have fo be foregone
during the drawdown year. Also, 2 por-
tion of the excess water being held in
the South Sump is cirtical for main-
taining migratory bird habitat in the
North Sump. Therefore, it will be nec-
essary on an annual basis to utilize
some of this water in the North Sump.

- SUMMARY OF PUBLIC COMMENT AND
SErviceE RESPONSES

On August 25, 1977 (42 FR 42883)
proposed special regulations were pub-
lished governing boating use at Ruby
Lake National Wildlife Refuge. In re-
sponse to cerfain comments which
were recelved, these proposed regula-
tions were changed and reissued on
October 27, 1977 (42 FR 56627).
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Comments on both the August and
the October proposed rules were con-
sidered in the formulation of the final
rules. Comments were received from
18 agencies, organizations, and individ-
uals. All but one objected to the pro-
posed regulations.

The Nevada State Department of
Fish and Game proposed redrafting
the regulations on water-skiing to cite
the fourth or subsequent boats in vio-
lation instead of all boats. This recom-
mendation was accepted and a change
has been made in the final rules. The
Department of Fish and Game stated
that administratively the maximum
speed limit of 20 miles per hour is un-
enforceable because the accuracy of
radar speed devices is questionable
when vessels are traveling at 25 miles
per hour or less under marsh-type con-
ditions. They suggested that boats op-
erating at excessive speed be cited for
operation in a negligent and reckless
manner. These changes would permit
enforcement of the regulations adopt-
ed by the State. The State also recom-
mended construction of a bypass to
enable fishermen to enter areas south
of the water-ski area without crossing
the water-ski area. ,

The following agencies, organiza-
tions, and one individual said the pro-+
posed regulations were too restrictive:

Elko County Board of Commissioners
Stabe Board of Fish and Game Commission-

Neva.da Department of Fish and Game

Elko Ruby Marsh Committee

Elko County Game Management Board

Ruby Recreation Association of White Pine
County

The following agencies, organiza-
tions, and five individuals said the pro-
posed regulations should be more re-
strictive:

Defenders of Wildlife

Natfonal Audubon Society

National Wildlife Refuge Association

Vancouver Wildlife League

Palous Chapter, National Audubon Society

Ongndnga Chapter, National Audubon Soci-
ety .

Those who opposed the regulations
as too restrictive offered the following
reasons, comments, and recommenda-
tions:

1. The proposed regulations are inva-
lid since they do not refer to proper
legal authority [5 U.S.C section 553 (b)
(2)1, they do not include a map upon
which to intelligently comment, and
do not identify who has the authority
to alter the zone boundaries.

Response: Public use special regula-
tions on National Wildlife Refuges are
issued pursuant to 50 CFR 26.33. Spe-
cific authorities are listed at the begin-
ning of Part 26 of 50 CFR. It was not
considered practical to print a map of
this nature in the FEDERAL REGISTER.
Since there are few landmarks in the
Ruby Lake marsh to identify a zone
boundary, posting of some zone lines

RULES AND REGULATIONS

will be to the best judgment of the
Refuge Manager. He will have the au-
thority to make minor adjustments to
meet local conditions.. Major adjust-
ments to the boundary will require a
change in regulations.

. 2. The regulations ‘as proposed do
not comply with the agreements and
representations in Assistant Secretary
Herbst’s June 29, 1977, letter to Gover-
nor O’Callaghan.

Response: The regulations as- pro-
posed are believed to comply generally
with the agreements and representa-
tions made by the Assistant Secretary.

3. Greater congestion and thereby. a
greater safety hazard will result at the
main boat landing during July by the
initiation of an August 1 opening in
Zone 3.

Response: Some congestion and
safety problems are expected but the
extent should not be great.

4. No valid study exists demonstrat-
ing that the refuge is an important
canvasback/redhead nesting area, that
the area has potential to produce
more canvashacks and redheads, and
that the current level of boating con-
stitutes a serious threat to wildlife.

Response: There is a variety of writ-
ten documentation indicating Ruby
Lake is one,of the most important can-
vasback/redhead nesting areas in the
western states. Studies made on the
refuge by Lowell L. Napier indicate a
conflict between boating and nesting
waterfowl but the extent of this con-
flict is very difficult to measure. There
are also a variety of studies on other
areas that demonstrate similar’con-
flicts. Jahn and Hunt (1964) found
that in Wisconsin breeding pairs are
apparently intolerant of heavy fishing
pressure, motorboating and other
types of disturbances. Mendall (1958)
believed that excessive boating activi-
ties during nest site selection were re-
sponsible for substantial population
decreases of Tring-necked ducks in
Maine. Bergman (1973) felt that

“human activities during the summer

on certain Manitoba lakes discouraged
canvasbacks and redheads from using
the lakes. By necessity, assessment of
the potential of the marsh to produce
more must remain largely a matter of
biological judgment.

5. In passing the Refuge Recreation
Act of 1962 the intent of Congress was
that a reasonable interpretation of
compatibility be made.

Response: The bpresent, regulations
constitue a reasonable interpretation
of compatibility and do not prevent ac-
complishment of the primary purposes
for which the refuge was established.

6. Opposed 10 a.m. to 5 p.m. water-
skiing time, suggested this activity be
open from daylight to dark.

Response: The implementation of
the 10 a.m. to 5 p.m. restrictions pro-
vide an important period of protection
for waterfowl resting.

7. Regulations reduce recreational
opportunities on the refuge and prop-
erty values in Shantytown.

Response: The EIA recognized some
impact on the property values and on
recreational opportunity with varlous
alternative actions. The proposed reg-
ulations would have little impact on
these values.

8. Comments in this category also
recommended that the Service honor
the Assistant Secretary’s agreement
with the Governor, provide regula-
tions requiring construction of &
bypass channel around the water-ski
area, open zone 3 to motor boats on
July 1, permit motorless boats and
boats with electric motors year-round
on the South Sump, and permit boats
with motors in zones 2 and 3 from July
1 to December 31 with no horsepower
or speed restrictions.

Response: No regulation is required
to construct a by-pass. However, the
Service is studying the feasibility of
constructing a by-pass channel. Per-
mitting the other actions would lead
to additional adverse impacts on nest-
ing birds and create an even greater
impact than exists under the present

regulations.

Those who opposed the regulations
as too liberal offered the following
reasons, comments, and recommenda-
tions:

1. The proposed regulations demon-
strate a disregard for the primary pur- |
pose of the refuge, particularly nest-
ing of canvasback and redhedd ducks.

Response: The regulations were for-
mulated with due consideration of the
primary purposes of the refuge and do
not prevent accomplishment of the
primary purposes for which the refuge
was established.

2. Regulations appear contrary to a
number of statutory directions and
the weight of evidence concerning the
effect of boating on wildlife on the
refuge.

Response: The welght of evidence as
described in the EIA does indicate
some adverse effect of boating on wild-
life. The proposed regulations are in-
tended to reduce some of this impnct,
and thus enhance productivity.

3. The proposed regulations violate
ztégkl)%efuge Recreation Act (16 U.S.C.

Response: The Act requires that re-
creation be compatible with the prima.
ry (wildlife) purposes for which the
area was established. The proposed
regulations permit a greater degree of
compatibility than the present regula-
tions and do not prevent accomplish-
ment of the primary purposes for
which the refuge was established.

4. The EIA was apparently disre-
garded in promulgating the regula-
tions.

Response: The proposed regulations
were derived from a combination and
slight modification of alternatives VI
and VII in the EIA.
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5. The proposed regulations are a
major Federal action requiring an En-
vironmental Impact Statement under
the National Environmental Policy
g&_ct, including an analysis of alterna-
ives.

Response: . Promulgation of these
regulations is not a major Federal
action significantly affecting the qual-
ity of the human environment within
the meaning of Section 102(2XC) of
the National Environmental Policy
Act.

6. Conclude regulations are promul-
gated as a result of political pressures.
- Response: The decision to adopt

these regulations has been based on
(1) a review of the conclusions of the
Fish and Wildlife Service’s Envircn-
mental Assessment, (2) applicable
laws, (3) public input, (4) consultation
with the appropriate State authorities,
including the Governor and State
Game and Fish Director.

7. Regulations are unenforceable.

Response: Enforcement will require
public cooperation, additional enforce-
ment efforts by the refuge and State
and cooperation by the courts. The
State of Nevada has agreed to provide
assistance.

8. Regulations disregard the Ser-
vice’s duty to protect endangered spe-
cies.

Response: No direct conflict with an
endangered species is known.

9. Regulations do not correct public

hazards associated with high speed
boats.

Response: The regulations do impose
speed limitations and will reduce these
hazards in proportion to the effective-
ness of the enforcement of the speed
limits and to the degree of public com-
pliance with the regulations. These
regulations also eliminate powerboat-
ing in the north end and grestly re-
strict waterskiing activity, thereby re-
ducing public hazards.

RULES AND REGULATIONS

10. Comments in this category urged
a return to a previous proposal to limit
motorized boats to 10 horsepower
maximum. (This proposal was an-
nounced through a2 news relexse by
the Fish and Wildlife Service as an in-
tended proposed rulemaking; however,
it was never published in the Feperar
RrcrsTeR.) The comments also sug-
gested prohibiting motorized boating
until after August 1.

Response: The present proposal Is an
attempt to reduce wildlife conflicts
and safety problems without eliminat-
ing secondary recreational opportuni-
ties. Permitting boat use before
August 1 may have some adverse
impact on some nesting birds.

It is the policy of the Department to
allow a 30-day pericd between the pub-
lication of a final rule and the date it
becomes effective. However, since the
boating season is rapidly appreaching
and regulations governing this activity
are required immediately, the Service
has determined that there is good
cause and it is in the best interest of
the public to make this rule effective
immediately upon publication.

As provided by 50 CFR 26.34, the
Service hereby issues the following
special regulations:

§26.34 Special regulations concerning
public access, use, and recreation for
individual national wildlife refuges.

NEvADA—RUBY LAKE NATIONAL
WooLIFE REFUGE

Beginning on April 21, 1973 and con-
tinuing until April 21, 1979, boats will
be permitted only on that portion of
the Ruby Lake National Wildlife
Refuge known as the South Sump.
The South Sump will be divided into
zones, which will be identified by cifns
and delineated on maps available from
the Refuge Manager and on maps
posted at the boat Inndings.

Coples of the maps can also bhe ob-
tained from the Regional Director,
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U.S. Fich and Wildlife Service, Lloyd
5§00 Building, Suitz 1632, 500 NE Mulf:
nomah Street, Portland, Oreg. §7232.
The zones and the regulations epplica-
ble to each zone are as follows:

Zone 1-—Motorless Boating Area.
Perlod of use: year round. Boats with-
out motors or boats with electric-
motors will be permitted. Motorless
boats can ro into zone 2 and 3, when
these zones are open to boating.

Zone 2-Powerboat Area. Pericd of
use: July 1 to December 31 on the east
side. July 15 to December 31 on the
west side. This zone will be open to all
boats with no horsepower limitations.
No boat may exceed 20 mph except on
the dezignated water-ski area. On criti-
cal areas identified by signs, no bozts
may exceed 5 mph (no wake). Water-
skiinz will be permitted from 10 2.am.
to 5 pam. daily on the dssignafed
water-ski area only. No more than
three (3) boats pulling water-skiers
will be permitted to operate at any one
time. If more than three water-ski
boats are operating at any one time,
the fourith boat and subsequent boats
g.: be put in operation will be in viola-

on.

Zone 3—Fowerboat Area. Period of
use: August 1 to December 31. This
zone will be open to all boats with no
horsepower lmitations. No boat may
exceed 20 mph. On critical areas iden-
tified by signs, no boats may exceed 5
mph (no wake).

Noze.—The US. Fizh and Wildlife Service
has determined that this decument does not
contain 8 major propozal which would re-
quire the preparation of an Economie
Impact Statcment under Executive Order
11545 and OB Circular A-107.

Dated: April 17, 1978.

Lysy A. GREERWALT,
Dircctor, US. Fish
and VraldlifeSerrice.

FR Do, T8-10700 Filed 4-20-13; 8:45 2m]
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proposedrules

This section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules and regulations. The purpose of these nofices is fo
give interested persons an opportunity to participate in the rule making prior to the adoption of the final rules.

[3

[3410-34]
DEPARTMENT OF AGRICULTURE
Animal and Plant Health Inspection Service
{7 CFR Part 301] )
DOMESTIC QUARANTINE NOTICES

Japanese Beetle Quarantine and Regulations

AGENCY: Animal and Plant Health
Inspection Service, USDA._

ACTION: Proposed rule.

SUMMARY: This proposal ~would
amend the Japanese beetle quarantine
regulations to regulate only the inter-
state movement of aircraft which pose
a threat to spread the Japanese beetle
into certain-states. This action is being
taken because it is believed that the
states have the capability to prevent
the spread of the Japanese beetle by
other regulated articles presently
specified in the regulations and that
Federal restrictions on these articles
are no longer necessary. However, the
states may not be able to regulate the
interstate movement of aireraft, and,
therefore, requirements regarding the
interstate movement of aircraft during
certain periods of time would be main-
tained in the regulations. The intend-
ed effect of this proposal would be to
remove restrictions on the interstate
movement of articles specified in the
present regulations as regulated arti-
cles, and to specify as a regulated arti-
cle aircraft moving from airports de-
clared hazardous because of infesta-
tion of Japanese beetles. :

DATE: Comments must be received on
or beforé May 12, 1978.

ADDRESS: Submit written data,
views, or arguments to: H. I. Rain-
water, Regulatory Support Staff,
‘Animal and Plant Health Inspection
Service, Plant Protection and Quaran-
tine Programs, U.S. Department of Ag-
riculture, Hyattsville, Md: 20782.

FOR FURTHER INFORMATION
CONTACT: -

H. I. Rainwater, 301-436-82417.

SUPPLEMENTARY INFORMATION:
Infestations of Japanese beetles are
known to occur in 24 states and the
District of Columbia. The movement
of articles which present a hazard to
spread the Japanese beetle from in-
fested areas into noninfested areas are
regulated by the Japanese beetle quar-
antine and regulations (7 CFR 301.48
et seq.) in cooperation with the quar-
antined states.

»
.

It is proposed that aircraft would be
the only article specified as a regulat-
ed article in the regulations. The ref-
erence to and the movement of all
other articles presently specified as
regulated articles in the regulations
would be deleted because it is believed
that the states have the capability to
prevent the spread of the Japanese
beetle by such articles. However, air-
craft would still be regulated because
it is believed that the states do not
have the resources or authority to reg-
ulate the interstate movement of air-
craft to prevent the spread of the Jap-
anese beetle. It should be noted that
under the present regulations, aircraft
are regulated as a “means of convey-
ance.” Means of conveyance, other
than aireraft, would not be regulated
under the proposed regulations be-
cause based upon the data and evi-
dence which the Department has
available, it appears less likely that
means of conveyance other than air-

craft would be able to successfully .,

transport Japanese beetles from the
quarantined states to states in which
the beetle is not established but which
would be conducive to the establish-
ment of the beetle.

The proposed regulations delete reg-
ulated, suppressive and generally in-
fested areas because such designations
would no longer be necessary since
only aircraft to be moved interstate
from an airport declared by an inspec-
tor to be hazardous would be regulat-
ed. All hazardous airports would be
within quarantined states. It is pro-
posed that an airport would be de-
clared hazardous by an inspector when
he determines that adult populations
of the Japanese beetle exist during
daylight. hours at the airport to the
degree that aircraft destined for Arizo-
na, California, Idaho, Nevada, Oregon,
Utah or Washington constitute a
threat to spread .the Japanese beetle
to these states. An airport would be
declared hazardous only during day-
light hours because it is believed that
the Japanese beetle is active and poses
a threat only during daylight hours.

The determination of whether con-
ditions are conducive to the spread of
the Japanese beetle by aircraft is be-
lieved by the Department to be depen-
dent upon the adult populations of the
Japanese beetle present at the airport
in relation to the aircraft. The adult
beetle populations present at the air-
port in relation to the aircraft at any
given time is important because the
larger the populations of the beetles

and the closer they are to the aircraft,
the greater the likelihood that such
beetles may enter the aircraft and
“hitchhike” to certain western_states.
Consequently, the determination of
whether an airport should be decldared
to be a hazardous airport requires a
consideration of this factor at any
given time. Therefore, the expertise of
the inspector is required to make such
a determination.

It should be noted that only those
aircraft moving from hazardous afr-
ports to the states of Arizona, Califor-
nia, Idaho, Nevada, Oregon, Utah and
Washington would be regulated under
the regulations. These areas are be-
lieved to be higher risk areas due to
favorable ecological conditions, such
as the amount of moisture present in
the soil and the temperature. The eco-
logical conditions do not appear to be
favorable for the establishment of the
beetle in the non-listed, nonquaran-
tined states. Therefore, these regula-
tions are proposed to prevent the
spread and establishment of the Japa-
nese beetle to the specified states.

The proposed regulations provide
that when an airport is declared to be
a hazardous airport, a regulated arti-
cle (aircraft) may only be moved inter-
state to a designated state if the alir-
craft is treated in accordance with the
provisions of the Treatment Manual
or if the inspector upon visual inspec-
tion determines that such a regulated
article does not present a threat to
spread the Japanese beetle because
adult beetle populations are not pre-
sent with regard to the particular reg-
ulated article or if the regulated arti-
cle arrives and leaves during the same
non-daylight period. Treatment of the
aircraft in accordance with the Treat-
ment Manual will involve treating the
interior of the aircraft with pesticides
approved by the Environmental Pro-
tection Agency for such use. At the
present time DDT/Carbaryl and d-
phenothrin are the only insecticides
approved by the Environmental Pro-
tection Agency for the threatment of
aircraft under the Japanese beetle
program. The Department is presently
preparing an Environmental Impact
Statement with respect to the treat-
ment of aircraft under the Japanese
beetle program and the statement will
include an examination of the environ-
mental effects of the use of the insec-
ticides in such aircraft.

It appears that treatment of aircraft
would be necessary to prevent the
spread of the Japanese beefle to the
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specified states. The two insecticides
-listed in the manual are the only in-
secticides which are approved by the
Environmental Protection Agency for
the treatment of dircraft and which
are bélieved to be efficacious against
the Japanese beetle.

As noted above, certain aircraft may
move interstate from a hazardous air-
port without restriction if an inspec-

- tor, upon visual examination, deter-
mines that such aircraft do not pre-
sent a threat to spread the Japanese
beetle because the adult beetle popula-
tions are not present with regard to
the particular aircraft. This exception
to the treatment requirement is pro-
posed to avoid unnecessary treatment
of aircraft. Further, aircraft arriving
and leaving the hazardous airport
during the same non-daylight pericd
would be exempt from the treatment
requirement because it is believed that
the beetles are-active only during day-
light hours and therefore such aircraft
would not pose a threat to spread the
beetle.

However, before taking any futher
action with respect to the treatment
of aircraft, the Department intends to
file a draft environmental Impact
Statement and carefully consider any
comments regarding the statement
and this notice of proposed rulemak-
ing.

As a result of these proposed
changes, certain other requirements of
the regulations would no longer be
necessary, and, therefore, the pro-
posed regulations would:

1. Delete requirements for the issu-
ance, cancellation, attachment and dis-
position of certificates and permits.
Such documents would no longer be
necessary because the purpose of such
documents is to inform the airlines
and states of destination as to which
aircraft have been treated. Since the
proposed regulations would provide
that the officials of hazardous air-
ports, the officials of specific airlines
and flights affected, and the destina-
tion state officials, will be notified by
the Department as to which airports
are declared hazardous, this additional
method of mnotification would no
longer appear to be needed.

2. Delete requirements for the use
and cancellation of compliance agree-
ments since these agreements were
formerly utilized in connection with
the movement of articles such as nurs-
ery stock, soil and sod which would no
longer be regulated.

3.Delete requirements for assembly
and inspection of regulated articles
since aircrait would obviously not
have to be assembled for inspection.

4. Revise the list of definitions to:

(a) add a definition of ‘“hazardous
airports” for purposes of these regula-
tions;

(b) delete definitions for (i) “Certifi-
cate,” “Compliance agreement,”

o+

PROPOSED RULES

“Limited permit,” “Restricted destina-
tion permit,” “Scientific permit,”
“Generally infested area,” and “Infes-
tation” because these terms are not
used in the proposed regulations; (i)
“Compacted soil,” “Mechanicanized
soil-moving equipment,” and “Soil” be-
cause these items would no longer be

regulated; (iii) “Regulated area” and-

“Suppressive area” because these
areas would no longer be designated as
such in the proposed regulations; and
(iv) “Moved” because such a definition
is no longer applicable.

(c) revise the definition for “Person”
to include “partiiership” among the
organizations affected by the repula-
tions in accordance with the relevant
statutory authority, and

(d) revise the definition of “Treat-
ment Manual” to delete references to
“Fumigation Procedures Manual” and
“Procedures for Applying Soil Surface
and Foliage Treatments for Regula-
tory Purposes” and add “Plant Protec-
tion and Quarantine Treatment
Manual.” Fumigation procedures
would no longer be utilized in the Jap-
anese beetle program. Further, the
procedures for applying soil surface
and foliage treatment appear to be in
part out of date and those parts which
are not out of date would be contained
in the Plant Protection and Quaran-
tine Treatment IIanual.

5. Delete the regulations which list
exempted articles since there would
not be regulated articles which would
be exempt from the regulations.

6. Revise section 301.48 to consoli-
date subparagraphs (a) (1) and (2) for
the editorial purpose of simplifying
the regulations, and to revise subpara-
graph (b) to reflect the fact that the
regulations will only regulate regulat-
ed articles to be moved interstate from
hazardous airports destined to speci-
fied states.

7. Revise and redesignate sections
and make various other editorial and
minor changes.

Accordingly, it is proposed that the
Japanese Beetle Quarantine and Reg-
ulations be amended as follows:

1. The table of contents would be
amended to read:

Subpart—=Japenese Beetle

Sec.

301.48- Notice of Quarantine; Quarantine
restrictions on interstate movement of
regulated articles.

301.48-1 Definitions.

301.43-2 Authorization to designate, arnd
terminate designation of, hazardous alr-

ports.
301.48-3 Notification of designation and ter-
mination of designation of hazardous

airports.

301.48-4 Conditions governing the inter-
state movement of regulated articles
from quarantined States.

301.48-5 Inspection and disposal of regulat-
ed articles and pests.

301.48-6 Movement of live Japanese heetles,

301.48-7 Nonliabllity of the Department.
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2. Sections 30148 zand 301.48-—1
would be amendead to read:

§301.48 Notice of quarantine, quarantine
resirictions on interstate movement of
regulated articles,

(a) Pursuant to the provisions of sec-
tions 8 and 9 of the Plant Quarantine
Act of August 20, 1912, as amended,
andsection 106 of the Federal Plant
Pest Act (7 US.C. 161, 162, and
150ee),the Secretary of Agriculture
hertofore determined after public
hearing toquarantine the States of Al-
abama, Connecticut, Dzlaware, Geor-
gia, Illinols, Indiana, Xentucky,
Maine, Maryland, IMassachusstts,
Michigan, MissouriNew Hampshire,
New Jersey, New York, North Caroli-
na, Ohio, Pennsylvania, Rhode Island,
South Carolina, Tennesses, Vermont,
Virginia, West Virginia,and the Dis-
trict of Columbia in order to prevent
the spread of Japanesebeetle, a dan-
gerous insect, injurious to cultivated
crops and noft, theretofore,widely prev-
alent or distributed within or through-
out the United States.

(b) No person shall move any regu-
Iated article interstate from any haz-
ardous airport destined to any of the
following States except in accordance
with the conditions prezcribed in this
subpart: Arizona, California, Idzho,
%\Ievada, Oregon, Utah, and Washing-

on.

§201.48-1 Definitions.

Terms used in the singular form in
this subpart shall be deemed to import
the plural and vice versa, as the case
may demand. The following terms,
when used in this subpart shall be con-
strued, respectively, fo mean:

(2) Depuly administralor. 'The
Deputy Administrator of the Animal
and Plant Health Inspection Service,
for the Plant Protection and Quaran-
tine Programs, U.S. Department of Ag-
riculture, or any other officer or em-
ployee of the Department to whom au-
thority has heretofore been, or may
heretofore be, delegated to act in his
stead.

(b) Hazardous airporf. Any airport
in a quarantined State declared haz-*
ardous in accordance with provisions
in § 301.48-2 of this subpart.

(¢) Inspeclor. Any employee of the
Plant Protection and Quarantine Pro-
grams, Animal and Plant Health In-
spection Service, U.S. Department of
Agriculture, or other person, autho-
rized by the Deputy Administrator to
enforce the provisions of the guaran-
tine and regulations in this subpart.

(d) Interstate. From any State into
or through any other State.

(e) Japanese beetle. The live insect
known as the Japanese beetle (Popil-
lie japonica Newm.) in any stage of
development (eggz, larva, pupa or
adult).

(f) Person. Any individual, corpora-
tion, company, partnership, society, or
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association, or other organized group
of any of the foregoing.

(g) Plant prolection and quarantine
programs. The organizational unit
within the Animal and Plant Health
Inspection Service delegated responsi-
bility for enforcing provisions of the
Plant Quarantine Act and Federal
Plant Pest Act, and quarantines and
regulations promulgated thereunder.

(h) Regulated articles. Aircraft at or
from hazardous airports.

(i) State. Any State, territory, or dis-
trict of the United States, including
Puerto Rico.

(§) Treatment manual -The provi-
sions currently contained in the
“Manual of Administratively Autho-
rized Procedures to be Used Under the
Japanese Beetle Quarantine,” and the
“Plant Protection and Quarantine
Treatment Manual.”?

(k) State plant regulatory official,
The authorized official of a State who
has responsibility for the operation of
the State plant regulatory program.

3. Sections 301.48-2, 301.48-2a,
301.48-2b, 301.48-3, 301.48-4, 301.48-5,
301.48-6, 301.48-7 would be deleted
and the following new sections would
be inserted to read:

§301.48-2 Authorization to designate, and
terminate designation of, hazardous
airports.

(a) An inspector may declare any air-
port within a quarantined State to be
a hazardous airport when he deter-
mines that adult populations of Japa-
nese beetle exist during daylight hours
at the airport to the degree that regu-
lated articles constitute a threat to
spread the Japanese beetle and air-
craft destined for the States listed in
§301.48(b) may be leaving the airport.

(b) An inspector shall terminate the
designation provided for under para-
graph (a) of this section when he de-
termines that adult populations of
Japanese beetle no longer exist at the
airport to the degree that the regulat-
ed articles pose a threat to spread the
Japanese beetle.

§301.48-3 Notification of designation, and
termination of designation, of hazard-
ous airports.

Upon designating, or terminating
the designation of, an airport as haz-
ardous, the inspector shall give writ-
ten notice to the official in charge of
the airport that the airport has heen
designated as a hazardous airport or
that the designation has been termi-
nated. The inspector shall also give
the same information in writing to the
official at the airport in charge of

tPamphlets \containing such provisions
are available upon request to the Deputy
Administrator, Plant Protection and Quar-
antine Programs, APHIS, U.S. Department
of Agriculture, Washington, D.C. 20250, or
from an inspector.

PROPOSED RULES

each airline or the operator of any
other aircraft, which will move a regu-
lated article to any State designated in
§ 301.48(b). The Deputy Administrator
shall also give the same information to
the State Plant Regulatory Official of
each State designated in § 301.48(b) to
which any regulated article will move.
e‘ -
§301.48-4 Conditions governing the inter-
state movement of regulated articles
from quarantined States.?

A regulated article may only be
moved interstate from a hazardous air-
port to any State designated in
§ 301.48¢b) if: (a) the regulated article
has been treated in accordance with
the Treatment Manual or (b) if the in-
spector, upon visual inspection, deter-
mines that the regulated article does
not present a threat to spread the Jap-
anese beetle because adult beetle pop-
ulations are not present with regard to
the particular regulated article or (c)
if the regulated article arrives and
leaves the hazardous airport during
the same non-daylight period.

4. Sections 301.48-8, 301.48-9 and
301.48-10 would be redesignated
301.48-5, 301,48-6 and 301.48-7 respec-
tively.

NoTeE.— The Animal and Plant Health In-
spection Service, Plant Protection and
Quarantine Programs, has determined that
this document does not contain a major pro-
posal requiring preparation of an Inflation
Impact Statement under Executive Order
11821 and OMB Circular A~-107.

Done at Washington, D.C., this 19th
day of April 1978.

JosepH W. GENTRY,

Acting Deputy Administrator,
Plant Protection and Quaran-
tine Programs, Animal and
Plant Health Inspection Ser-
vice,

[FR Doc. 78-11083 Filed 4-20-78; 9:27 am]

[3410-15]
Rural Elechrification Administration
[7 CFR Part 1701]
RURAL TELEPHONE PROGRAM

Proposed New REA Form 397g, Performance
Specification for Subscriber Line Concentrators

AGENCY: Rural Electrification Ad-
ministration. ’

ACTION: Proposed rule.

SUMMARY: REA proposes to revise
REA Bulletin 385-4 to announce the
issuance of REA form 397g, Perfor-
mance Specification for Subscriber
Line Concentrators, to cover general
requirements for concentrators and to
provide for engineering details for spe-
cific installations. The effect of this

2Requirements under all other applicable
Federal domestic plant quarantines must
also be met. ’

action will be to greatly simplify and
provide a uniform basis for future pur-
chases of this equipment. On issuance
of REA Bulletin 385-4, Appendix A to
Part 1701 will be modified accordingly.

DATE: Public comments must be re.
cgived by REA no later than: May 22,
1978,

ADDRESS: Persons interested in REA
Form 397g¢ may submit written data,
views, or comments to the Director,
Telephone Operations and Standards
Division, Rural Electrification Admin.
istration, Room 1355, South Building,
U.S. Department of Agriculture,
Washington, D.C. 20250, All written
submissions made pursuant to this
notice will be made available for
public inspection at the Office of the
Director, Telephone Operations and
Standards Division during regular
business hours.

FOR FURTHER
CONTACT:

Mr, Maynard S. Knapp, Chief, Cen-
tral Office Equipment Branch, Tele-
phone Operations and Standards Di-
vision, Rural Electrification Admin.
istration, Room 1334, South Build-
ing, U.S. Department of Agriculture,
Washington, D.C. 20250, telephone
No. 202-447-5773.

SUPPLEMENTARY INFORMATION:
Notice is hereby given that pursuant
to the Rural Electrification Act, as
amended (7 U.S.C. 901 et sed.), REA
proposes to issue REA Bulletin 385-4.
A copy of the proposed revision of
REA Bulletin 385-4 and the proposed
new REA form 397g may be secured in
person or by written request from the
Director, Telephone Operations and
Standards Division.

Dated: April 13, 1978,

C. R. BALLARD,
Assistant Administralor—
Telephone.

[FR Doc. 78-10684 Filed 4-20-78; 8:456 am]

INFORMATION

[3410-15]
[7 CFR Part 1701]

SPECIFICATIONS FOR ZINC AND MAGNESIUM
SACRIFICIAL ANODES

Proposed REA Specifications DT-9 and DT-10

AGENCY: Rural Electrification Ad-
ministration.

ACTION: Proposed rule.

SUMMARY: The Rural Electrification
Administration (REA) proposes to
issue REA specifications DT-9, “REA
Specification For Zinc Sacrificial
Anodes,” and DT-10, “REA Specifica-
tion for Magnesium  Sacrificial
Anodes.” These documents outline the
REA specifications to which zine and
magnesium anodes must be manufac«
tured in order to be acceptable for cor-
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rosion protection of buried metals on
systems of REA electrification borrow-
ers. Rapid increases in corrosion prob-
lems on buried portions of electric sys-
tems, recently, have brought about a
greater than usual demand for sacrifi-
cial anodes. Because of the concern for
using only high purity, high quality
anodes, REA considers it desirable to
have references which clearly define
the requirements of REA acceptable
anodes. No such guidelines presently
exist. The action is expected to assure
availability "and wuse of effective
anodes. ’

DATE: Public comments must be re-
ceived by REA no later than May 22,
1978.

ADDRESS: Interested persons may
obtain copies of DT-9 and DT-10 from
Mr. Rowland C. Hand, Sr., Director,
Power Supply and Engineering Stan-
dards Division, Rural Electrification
Administration, Room 3304, South
Building, U.S. Department of Agricul-
ture, Washington, D.C. 20250, tele-
phone No. 202-447-4413. All data,
views, or comments should also be di-
rected to Mr. Hand.

FOR FURTHER INFORMATION
CONTACT:

Mr. Rowland C. Hand, Sr., 202-447-
4413.

All written submissions made pursu-
ant to this notice will be made availale
for public inspection in the Office of
the Director, Power Supply and Engi-
neering Standards Division, during
regular business hours. .

Dated: April 13, 1978.

RicHARD F. RICHTER,
Assistant Admingstrator—
Electrie,

[FR Doc. 78-10788 Filed 4-20-178; 8:45 am]

[3128-011
DEPARTMENT OF ENERGY

Economic Regulatory Administration
{10 CFR Part 2111

INCLUSION OF NONREFINING USES OF LOWER
TIER CRUDE OIL WITHIN THE ENTITLEMENTS
PROGRAM

Advance Notice of Proposed Rulemaking;
Inquiry

AGENCY: Department of Energy,
Economic Regulatory Administration.

ACTION: Notice of inquiry (advance
notice of proposed rulemaking).

SUMMARY: The Economic Regula-
tory Administration (ERA) of the De-
partment of Energy (DOE) is request-
ing comments on expanding the cover-
age of its domestic crude oil allocation
(or entitlements) program to provide
for entitlement obligations or pay-
ments for the nonrefining uses of

PROPOSED RULES

lower tier price-controlled domestic
crude oil. The entitlements program as
currently structured requires only re-
finers to account for the competitive
advantages deriving from access to
price-controlled crude oil. The notice
asks for comment on whether {irms
using lower tier crude oil as, for exam-
ple, a boiler fuel or bunker fuel should
directly or indirectly incur an entitle-
ment obligation on the same basis as
would a refiner that processed that
crude oil. We are requesting comments
on our tentative conclusion that firms
using price-controlled crude oil as a
fuel, or engaged in the resale of crude
oil for such use, should not possess a
competitive advantage over firms that
use or sell an equivalent refined prod-
uct by being outside the entitlements
program.

DATES: Comments by May 21, 1978,
4:30 p.m. Requests to speak by May 5,
1978, 4:30 p.m. Hearing dates: Wash-
ington hearing: 2May 17, 1978, 9:30
a.m.; San Francisco hearing: NMay 15,
19178, 9:30 a.m.

ADDRESSES: All comments to Public
Hearing Management, Box SE, De-
partment of Energy, Room 2313, 2000
M Street NW., Washington, D.C.
20461; requests to speak: Washington
hearing—Public Hearing Management,
Room 2313, Department of Energy,
2000 M Street NW., Washington, D.C.
20461; San Francisco hearing—Depart-
ment of Energy, Attention: R. Laffel,
Third Floor, 111 Pine Street, San
Francisco, Calif. 94111. Hearing loca-
tions: Washington hearing—Room
2105, 2000 M Street WW., Washington,
D.C. 20461; San Francisco hearing—
Federal Courthouse, Courtroom 14,
Tth and Mission, San Francisco, Calif.
94111.

FOR FURTHER INFORMATION
CONTACT:

Robert C. Gillette (Hearing Proce-
dures), Economic Regulatory Admin-
istration, 2000 M Street V., Room
2214B, Washington, D.C. 20461, 202-
254-5201.

Ed Vilade (Media Relations), De-
partment of Energy, 12th and Penn-
sylvania Avenue NW., Room 3104,
Washington, D.C. 20461, 202-566-
9833.

Douglas McIver (Entitleraents Pro-
gram Office), Economic Regulatory
Administration, 2000 I Street NW.,
Room 61281, Washingston, D.C.
20461, 202-254-8660.

Robert J. Kane (Regulations and
Emergency Planning), Economic
Regulatory Administration, 2000 14
Street NW., Room 2304, Washing-
ton, D.C. 20461, 202-254-7200.

Fred A. Wolgel (Office of General
Counsel), Department of Enerqy,
12th and Pennsylvania Avenue NW.,
Room 7134, Washington, D.C. 20461,
202-566-2454.
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SUPPLEIMENTARY INFORMATION:

1. Bachiground.

II. Subjects for comment: A. Resellers. B.
Refiners. C. Producers. D. Compensating en-
titlement Imsuances to refiners, producers,
and recellers.

II1. Alternative proposal as to producers.

IV. Additional comments requssted.

V. Public hearing and comment proce-
?nure.: A, Written comments. B. Public hear-

&S,

1. BACKGROUND

The purpose of the entitlements pro-
gram is to equalize, within a range to
reflect quality differentials, the cost of
crude oil among domestic refiners, and
to spread equitably, among all sectors
of the petroleum industry and among
all consumers, the benefits of price-
controlled domestic crude oil. To the
extent that any firm obtzins and con-
sumes price-controlled lower tier crude
oil without incurring an entitlement
obligation, it is obtaining crude oit at a
price far below the average price that
refiners must pay, and consequently
far below the average prices that
other consumers must pay for petro-
leum products.

If, for example, a firm obtains a
quantity of old oil at 85.30 a barrel
and uses it for marine fuel on its ships,
the benefits of domestic price controls
for those volumes are captured by
that firm and not shared among other
refiners and their customers. To the
extent that those volumes are so con-
sumed, they would not be available to
domestic refiners or the consumers of
refined petrolenm produacts. Since
they would have to be replzced as a re-
finery feedstock by imported crude oil,
the average crude oil costs for domes-
tic consumers would increase, without
any commensurate benefit in terms of
increased supplies or otherwise. The
nonrefining uses of lower tier crude oi
thus act to deprive domestic refiners
and consumers generally of the bene-
{its of price-controlled crude oil, as
well as conferring a windfall to certain
end users roughly equal to the differ-
ence between the average cost of all
crude oil paid by refiners and the price
of the lower tier crude oil utilized. To
the extent that the nonrefining uses
of lower tier crude oil account for siz-
nificant volumes, their exclusion from
the entitlements program conflicts
with the objective of section 4(b)( 1))
of the Emergency Petroleum Alloca-
tion Act of 1973, as amended, Pub. L.
93-159 (EPAA), which calls for “the
equitable distribution of crudz oil, re-
sidual fuel oil, and refined petroleum
products at equitable prices among all
regions and areas of the United Stafes
and sectors of the petroleum indus-
try sss n

There are four principzl nonrefining
uses of crude ol of which we are
aware:
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1. Consumption on the lease as
“lease fuel” for enhanced production.
For example, crude oil is burned to
generate steam for injection into the
crude oil reservoir.

2. Use in ships as bunker fuel. In
some instances these ships are owned
by large integrated refiners that pro-
duce the crude oil so used.

3. Use as a boiler fuel by industries
and utilities.

4. Use as a non-refinery blendstock,
Lighter crude oils, particularly lease
condensates, may be blended into gas-
oline and middle distillates in facilities
not meeting the current regulatory
definition of “refinery”.

II. SuBJECTS FOR COMMENT

In this inquiry we are soliciting com-
ments on whether the nonrefining
uses of crude oil should incur an enti-
tlement obligation on the same basis
as If the crude oil were processed by a
domestic refiner in its refinery. While
no specific regulatory amendments are
being offered for comment at this
time, we have tentatively concluded
that, as a general proposition, nonre-
fining uses ‘of lower tier crude oil
should be brought within the coverage
of the entitlements program. We have
set forth below our tantative views as
to how this might be accomplished,
and we specifically request comments
both on the general proposition and
on the specific manner in which the
entitlements program would be made
applicable to various nonrefining uses.

A. RESELLERS

Under one possible means of apply-
ing the entitlements program to non-
refining uses, any firm other than a
refiner would be deemed to have a
crude oil receipt (and a corresponding
requirement to make an entitlement
payment) for the volumes of lower tier
crude oil sold to a firm for a use other
than refining. For example, if a re-
seller were to sell lower tier crude oil
for industrial boiler fuel use, that re-
seller would incur an entitlement obli-

gation for those volumes sold. Sales of

lower tier crude oil by a reseller to a
refiner which consumed it for refinery
fuel would not be deemed a crude re-
ceipt by the firm selling the crude oil,
since such crude oil would be included
in that refiner’s crude oil réceipts. In
order to ensure that firms which con-
sume lower tier crude oil for nonrefin-
ing uses obtain such crude oil subject
to the cost-equalizing effect of the en-
titlements program, crude oil resellers
would be permitted to pass through
the.cost of entitlements to such users,
pursuant to an adjustment to the sale
price in a month subsequent to a sale
of crude oil. We solicit specific com-
ments on the precise manner in which
these pricinig adjustments could and
should be permitted. In particular,
should the purchaser or purchasers of
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the lower tier crude oil (or the blended
product, as discussed below) be the
only customers of the reseller, the
prices to which would reflect the re-
seller’s entitlement obligation, or, al-
ternatively, should the reseller be able
to pass through the entitlement costs
to any other or all of its customers?
We understand that crude oil is
blended with residual fuel oil and sold
for industrial end uses or as bunker
fuel to ships. We would contemplate
inclusion in a firm’s crude oil receipts
of the volumes of lower tier crude oil
blended and sold for nonrefining uses.
For example, if a firm blended 30 bar-
rels of lower tier crude oil with 70 bar-

* rels of residual fuel oil and sold the

blend as bunker fuel to a firm other
than a refiner, the firm selling the
blend would be deemed to have crude
oil receipts of 30 barrels of lower tier
crude oil (and the resulting applicable
entitlement obligation) for purposes of
the entitlements program. Similarly, if

-a firm sold very light crude oil or con-

densate to a second firm for blending
into gasoline or middle distillates in a
terminal or blending plant, the second
firm would be deemed to have crude
oil receipts with respect to such vol-
umes, since it would sell the blended
product for a nonrefining use.
B. REFINERS

As we currently contemplate inclu-
sion of nonrefining uses in the entitle-
ments program, a refiner would be re-
quired to include in its crude oil re-
ceipts the volumes of lower tier crude
oil: (1) Consumeéd by that refiner, or
(2) sold to a firm other than a refiner,
for a use other than refining, even if
such volumes had not been added to
that refiner’s refinery inventory.
Where one refiner sells to another for
a nonrefining use, the second refiner
(the user) would include the crude oil
in its receipts. Thus, if an integrated
oil company sold or otherwise trans-
ferred lower tier crude oil from its pro-
duction department to its transporta-
tion department for use as bunker, in-
dustrial, or utility fuel, it would be re-
quired to include such volumes in its
crude oil receipts, even though under
its - historical accounting practices
these volumes might not have been
booked into its refinery inventories.
But, if the sale were made to another
party that is also a refiner, and that
second refiner consumes or resells the
crude oil for a nonrefining use, that
crude oil would be reported as a re-
ceipt by the second refiner.

C. PRODUCERS

The ERA is also contemplating the
inclusion within the entitlements pro-
gram of the nonrefining uses of lower
tier crude oil by producers. A producer
would be deemed to have crude oil re-
ceipts for purposes of the entitlements
program with respect to the volumes

of lower tier crude oil produced and
consumed by that producer. A produc-
er would also be deemed to have a
crude oil receipt with respect to the
volumes of lower tier crude oil sold by
that producer to a person or firm
other than a refiner that consumes it
for purposes other than as a refinery
feedstock. However, the volumes of
lower tier crude oil purchased and con-
sumed by a producer would not be
deemed a crude oil receipt by that pro-
ducer. Rather, the seller of such crude
oil to the producer would be deemed
to have crude oil receipts for purposes
of the entitlements program with re-
spect to the volumes sold.

D. COMPENSATING ENTITLEMENT 1S-
SUANCES TO REFINERS, PRODUCERS, AND
RESELLERS

Since refiners, resellers, and produc-
ers would incur entitlement obliga-
tions under our tentative proposals for
certain nonrefining uses of crude oll,
the entitlement purchase obligation
for those volumes would raise the cost
of those volumes to approximately the
weighted average cost of uncontrolled
crude oil. Thus, we would propose that
a firm with a nonrefining use entitle-
ment obligation be deemed to have
crude oil runs to stills (and thus re-
ceive entitlement issuances) for the
volume of lower tier crude oil so used,
The effect of this further entitlement
adjustment would be to render the
after-entitlement cost for the lower
tier crude oil equivalent to the welght-
ed average cost of crude oil for domes-
tic refiners. - N

I11, ALTERNATIVE PROFOSAL AS TO
PRODUCERS

Notwithstanding the prior discussion
regarding the inclusion of certain uses
of lower tier crude oil by producers in
the entitlements program, we empha-
size that our determination to make
such inclusion is very tentative at this
point, and we solicit comments on an
alternative proposal to exempt the use
of lower tier crude oil by producers for
the purpose of increasing production.
It is the policy of the DOE, in carrying
out the Congress intent expressed in
the EPAA and the Energy Policy and
Conservation Act, Pub. L. 94-163, and
as expressed by the President in the
National Energy Plan, to encourage
maximum domestic crude oil produc-
tion. The inclusion in the entitlements
program of crude oil used by produc-
ers for the purpose of enhancing pro-
duction may increase the costs of some
domestic crude oil production and
thus tend to reduce the amount of
such production. Our proposals in this
notice might therefore be considered
as inconsistent with DOE's policy of
encouraging enhanced domestic pro-

.duction.

On the other hand, we have received
comments indicating that price con-
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trols have caused 2 displacement of re-
sidual fuel oil as lease fuel by lewer
tier crude oil, since such controls have
held the price of the latter well below
the price of the former. Firms that
‘have constructed refineries in produc-
ing areas to take.advantage of the pro-
ducing field market for residual fuel
oil allege that they have been severly
disadvantaged by the disappearance of
their residual fuel oil market. Addi-
tionally, the exemption from the enti-
tlements program of the nonrefining
uses of Jower tier crude oil by produc-
ers could be construed as contrary to
the objective of equitable distribution
of crude oil among all sectors of the
petroleum industry, as expressed in
section 4(b)(1X(F) of the EPAA. Final-
1y, steam injection projects are consid-
ered by DOE to employ a tertiary re-
covery technique. The increased costs
of production resulting from inclusion
of the oil so consumed within the cov-
erage of the entitlements program
could be offset by the additional in-
centives that might be provided under
the DOE’s tertiary recovery incentive
program.

Accordingly, we have tentatively de-
termined that it would be appropriate
to include the nonrefining uses of
lower tier crude oil by producers
within the scope of our proposal for
comment, but solicit specific com-
ments on whether the use of lower tier
crude oil by producers for the purpose
of enhancing production should be
exempt from entitlement obligations.

IV. ADDTIONAL COMMENTS REQUESTED

We also request additional com-
ments on the following:

(1) Whether it would be appropriate
to include nonrefining uses of upper
tier crude oil in the entitlements pro-
gram in the same manner as is pro-
posed for lower tier crude oil, so as to
ensure that the benefits of all price-
controlled crude oils are shared equi-
tably among all consumers.

(2) What the actual volumes of
lower tier, upper tier, and stripper well
crude oil are that are consumed or
sold by producers, resellers, and refin-
ers, respectively, for nonrefining uses.

(3) Whether the entitlement is-
suances and obligations should be in-
curred by purchaser-consumers of
crude oil, rather than sellers of crude
oil, and whether it would be feasible to
so provide.

(4) Whether the acquisition cost of
lower tier crude oil for non-refining
uses should be lower, higher, or equiv-
alent to the acquisition cost of lower
tier crude oil for domestic refiners.

(5) The extent to which inclusion of
Jower tier oil in the manner outlined
here would increase the compliance,
recordkeeping and report filing bur-
dens for refiners, resellers, and pro-
ducers.

(6) The methods that are available
for determining the end use of the
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crude oil to ascertain whether it was
consumed in non-refining uses.

(7) We are concerned that this
notice may serve to increase the non-
refining uses of lower tler crude oil
unitl such time as we adopt regula-
tions removing the competitive advan-
tage available for such uses. Accord-
ingly, we specifically invite comments
as to whether a future proposed rule-
making concerning these uses should
be proposed to be retroactive to the
date of issuance of this inquiry.

V. PuBLic HEARING AND COLDSENT
PROCEDURES

A. WRITTEN COMMENTS

You are invited to participate in this
proceeding by submitting data, views
or arguments with respect to the pro-
posals set forth in this advance notice
of proposed rulemaking. Comments
should be submitted by 4:30 p.m., e.s.t.,
NMay 21, 1978 to the address indicated
in the “Addresses” section of this
notice and should be identified on the
outside envelope and on the document
with the designation: “Inclusion of
Non-refining Uses of Lower Tier Crude
Oil Within the ZEntitlements Pro-
gram.” Fifteen copies should be sub-
mitted.

Any information or data submitted
which you consider to be confidential
must be so identified and submitted in
writing, one copy only. We reserve the
richt to determine the confidential
status of such information or data and
to treat it according to our determina-
tion.

B, PUBLIC HEARINIGS .

1. Procedure for request to make oral
presenlation. The times and places for
the hearings are indicated in the
“PDates” and “Addresses” sections of
this preamble. If necessary to present
all testimony, 2 hearing will be contin-
ued to 9:30 am. of the next business
day following the first day of the
hearing.

If you have an interest in the pro-
posals in this notice, or represent 2
group or class of persons that has an
interest, you may make a written re-
quest for an opportunity to make oral
presentation by 4:30 p.m., es.t.,, May 5,
1978. You should be prepared to de-
scribe the interest concerned and, if
appropriate, to state why you are 2
proper representative of a group or
class of persons that has such an inter-
est, and to give a concise summary of
the proposed oral presentation and a
phone number where you may be con-
tacted through the day before the
hearing.

If you are selected to be heard, you
will be so notified before 4:30 p.m.,
es.t., May 10, 1978 and will be re-
quired to submit one hundred copies
of your statement to the appropriate
address indicated in the “Addresses”

16989

section of this preamble before 9:30
am., ps.t., on May 15, 1978, for the
San Francisco hearing, and before 4:30
p.m., e.s.t., on that date, for the Wash-
ington, D.C. hearing.

2. Conduct of the hearings. Ve re-
serve the right to select the personsto
be heard at the hearings, to schedule
their respective presentations, and to
establish the procedures governing the
conduct of the hearings. The length of
each prezentation may be limited,
based on the number of persons re-
questing to be heard.

An ERA official will be designated to
preside at each of the hearings. They
will not be judicial or evidentiary-type
hearines. Questions may be asked only
by those conducting the hearing, and
there will be no cross-exzmination of
persons prezenting statements. At the
conclusion of all initial oral state-
ments, each person who has made an
oral statement will be given the oppor-
tunity to make a rebuttal statement.
The rebuttal statements will be given
in the order in which the inifial state-
ments were made and will be subject
to time limitations.

You may submit questions to be
asked of any person making a state-
ment at either of the hearings to the
addrezs indicated above for reguests to
speak before 4:30 pam., es.t., 1day 12,
1978. If you wish to ask a questionat a
hearing, you may submit the question,
in writing, to the presiding officer.
The ERA or, if the question is submit-
ted at a hearing, the presiding officer
will determine whether the question is
relevant, and whether the time limita-
tions permit it to be presented for
answer.

Any further procedural rules needed
for the proper conduct of a hearing
will be announced by the presiding of-
ficer.

Transcripts of the hearings will be
made and the entire record of each
hearings, including the transeripts,
will be retained by the ERA and made
available for inspection at the DOE
Freedom of Information Office, Room
2107, Federal Building, 12th and Penn-
sylvania Avenue NW., Washington,
D.C., between the hours of 8:00 aum.
and 4:30 p.n., Monday through
Friday. You may purchase a copy of
the transcript of a hearing from the
reporter.

Issued in Washington, D.C., April 17,
1978.
Davip J. BARDIN,
Administrator, Economic
Regulatory Administration.
[FR Dac. 78-10294 Filed 4-20-78; 8:45 am]
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[6310-01]
CIVIL AERONAUTICS BOARD
{14 CFR Part 300]
{PDR-53; Docket No. 32436; April 14, 19781
RULES OF CONDUCT IN BOARD PROCEEDINGS

Practice by Former Board Members and
Employees

AGENCY: Civil Aeronautics Board.

ACTION: Notice of proposed rulemak-
ing. .

SUMMARY: This notice proposes a
rule which would require former
Board members and employees who
wish to appear on behalf of a private
party within three years after leaving
the Board’s employment to file a
statement explaining why they are not
disqualified by applicable law from so
appearing. This rule is being proposed
on the Board's own initiative because
of Congressional concern that all
agencies adopt means of enforcing the
applicable law. '

DATES: Comments by June 5, 1978,
Comments and other relevant infor-
mation received after this date will be
considered by the Board only to the
extent practicable.

ADDRESSES: Twenty copies of com-
ments should be sent to Docket 32436,
Docket Section, Civil Aeronautics
Board, Washington, D.C. 20428. Indi-
viduals may submit their views with-
out filing multiple copies. Comments
may be examined at the Docket Sec-
tion, Civil Aeronautics Board, Room
711, TUniversal Building, 1825 Con-
necticut Avenue NW. Washington,
D.C. as soon as they are received.

FOR FURTHER INFORMATION
CONTACT:

Thomas Ray, Office of General

Counsel, Civil Aeronautics Board,

18256 Connecticut Avenue NW.,

Washington, D.C. 20428, 202-673-
~ b424.

SUPPLEMENTARY INFORMATION:
A Federal statute (18 U.S.C. 207) bars
former Government employees from
(i) ever acting as agent or attorney for
anyone other than the United States
in connection with any proceeding in
which they had participated personal-
ly and substantially as a Government
employee, and (ii), for one year after
the end of their Government employ-
ment, from acting as agent or attorney
for anyone other than the United
States in connection with any proceed-
ing which’'had been under their offi-
cial responsibility as a Government
employee. These statutory provisions
are incorporated in the Board’s Rules
of Conduct, 14 CFR 300.13, 300.14.
The Board, however, has not created
any mechansim for checking to see
whether its former employees are

B
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complying with the statute and our
rules. We are not aware that this has
been a serious problem. Recently,
there have been expressions of con-
cern that agencies are not adequately
enforcing the statute. A recent report
of the Senate Committee on Govern-
mental Affair stated, for example,

“[Elach of the agencies has a responsibil-
ity to make certain that former officials and
employees are not unlawfully practicing or
appearing in their proceedings.

“It"is therefore incumbent upon those
agencies to proceed directly to formulate
processes for the implementation of 18
U.S.C. 207. We note with dismay that well
over half of the fifteen agencles considered
in this study have not taken such action,
even though the statute has been in effect
for more than fifteen years.”!

At the Committee’s request, more-
over, the General Accounting Office
has been examining the experience of
the Board and other agencies with
their ex-employees’ compliance with
the statutory restrictions. Some mem-
bers of the GAO staff have informally
advised our staff that the Board’s ex-
isting informal enforcement mecha-
nism may be inadequate for assuring
that the Board’s former employees
always obey the restrictions of 18
U.S.C. 207.2 y

Some regulatory agencies have
adopted rules to create a way of en-

_ forcing 18 U.S.C. 207. The Securities
and Exchange Commission and Com-
modity Futures Trading Corporation
each require every former employee
for 2 years after leaving the agency to
give notice before appearing before it
on behalf of a private party. The

!Senate Committee on Government Oper-
ations, Study on Federal Regulations, S.
Doc. 92-25, 95th Cong., 1st Sess, (1977), vol.
I, pp. 82-83.

2There is additional evidence of the cur-
rent concern with the conflicts of interest
which may result from ex-Government em-
ployees appearing before their former
agency. Thus, for example, we note that the
President has recommended that 18 U.S.C.
207 be additionally strengthened. His pro-
posal would extend for an additional year
the prohibition against participation in mat-
ters previously within an ex-employee’s offi-
cial responsibility. It would also forbid a
higher-level employee (GS-16 or above) for
one year after leaving the Government from
contacting or making any appearance before
the agency where he had been employed. A
bill incorporating these proposals, S. 555,
was passed last year by the Senate, al-
though the House has not acted on it yet. A
bill introduced in the House in 1977, H.R.
6954, also contains these proposals.

Similarly, the District of Columbia Bar
Association ethics committee is concerned
with the potential conflicts which may arise
from the representation by a former agency

attorney of private parties in proceedings -

before his former employer. The committee
is therefore suggesting rules to prevent the
occurrence of such conflicts.

Our rulemaking, however, proposes only
to enforce the present provisions of 18
U.S.C. 207.
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notice must both describe the nature
of the ex-employee’s employment by
the private party and explain why it
does not violate the restrictions on
former Government employees, 17
CFR 200.735.8(b); 17 CFR 140,736~
10(c).

The Federal Trade Commission, on
the other hand, prohibits former em-
ployees from participating In any
matter which has been pending before
the PTC while the person had been
employed there, unless the ex-employ-
ee first obtains the Commission’s con-
sent. Such consent will normally be
granted if the former employee's ap-
pearance before the FT'C will not in-
volve any actual or apparent impropri-
ety. 16 CFR 4.1.3

We believe that the Board should
create a means of enforcing the provi-
sions of 18 U.S.C. 207. Those provi-
sions reflect Congress’ determination
that the unrestricted participation of
former Government employees in pro-
ceedings in which they had been in.
volved as federal employees could
create conflicts of interest. The impor-
tance of the statute calls for a more vi-
gorous effort on our part to enforce it.
As between the approaches of the SEC
and FTC, however, we have chosen to
propose the adoption of a rule which,
like the SEC’s rule, will require the
filing of a statement by former em-
ployees explaining their eligibility to
appear in each Board proceeding
where they intend to participate on
behalf of a private party.

WE have decided not to propose a
rule like the FTC’s prior approval
rule. Such a rule would impose the
possibly burdensome duty on our staff
to review and recommend approval or
disapproval of walver requests. The
FTC rule, moreover, could delay »
former employee’s work on a Board
proceeding because of the time needed
to process the waiver request. We also
note that the Board once had a rule
requiring prior approval before former
employees could participate in certain
Board matters within six months after
leaving the Board. Section 300:15,
adopted by PR-75, March 15, 1963.4
Seven years later, however, the Board

3The Federal Maritime Commission has a
similar rule, 46 CFR, 502.32.

*The rule read,

“Within six months after termination of
employment with the Board, no former
Board member or employee shall appear
before the Board on behalf of, or represent
in any other manner, any person in connec-
tion with any proceeding which was pending
before the Board at the time of his employ-
ment, unless he first obtains the written
consent of the Board upon a verified show-
ing that he is not barred by §300.13 or
§300.14 and that he did not give personal
consideration to the matter or proceeding,
and did not gain particular knowledge of
the iacts thereof by reason of his employ«
ment.”



decided to eliminate the rule. PR-115
(November 24, 1970). The rulemaking
notice explained,

““The Board is unable to conclude in the
light of experience that its regulations
should be more stringent than the con-
flicts-of-interest law, and furthermore
finds that the requirement for filing and
processing waiver requests imposes an un-
necessary burden upon former employees
and the Board's staff.”

We believe that requiring former
Board employees to file notices ex-
plaining their eligibility to represent a
private party in a Board matter should
provide adequate assurance that such
persons are complying with the re-
strictions imposed on them by 18
U.S.C. 207.

We have determined that the filing
requirement should continue for three
years after the person has left the
Board. The three year period should
mean that & former employee will be
required to submit the explanatory
statement in virtually all proceedings
which were relative to or grew out of
his or her Board duties. A notice will
also be required, however, in any pro-
ceeding which had been before the
Board while the former employee
worked for the Board. Finally, under
our proposal the notices filed by
former employees will be publicly
available.*

Accordingly, the Board proposes to
amend Part 300 of our Procedural
Regulations (14 CFR 300) as follows:

A new §300.18, would be added t
read as follows: i

§300.18 Practice by former Board }Mem-
bers and other employees.

(a) Any former employee of the
Board who is employed as the repre-
sentative of any person (other than
the Government) and intends to
appear before the Board either (i) in a
matter which was pending before the
Board while the former employee had
been with the Board, or (ii) in any
Board matter within 3 years after
ceasing to be a Board employee, shall,
within 14 days of such employment, or
of the time when appearance before
the Board is first contemplated,
whichever occurs first, file with the
Docket Section a statement as to the
nature of such employment or appear-
ance together with an explanation as
to why it is consistent with §§300.13
and 300.14 of this Part and with 18
U.S.C. 207. Employment of a recurrent
character may be covered by a single
comprehensive statement. Each such
statement should include a caption in-
dicating that it is filed pursuant to
this section and the name and docket
number (if any) of the Board matter.

sSince Part 300 includes Board Members
in its definition of “employees,” §3060.0, the
rule will apply to former Members as well as
the Board’s staff.
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The reporting requirements of this
paragraph do not apply to communica-
tions incidental to court appearances
in litigation involving the Board.

(b) As used in this section the term
“appear before the Board” means a
personal appearance before or commu-
nication with the Board or any of its
Members or employees in connection
with any proceeding or matter of sub-
stance arising under the statutes and
regulations administered by the
Board.

(c) One copy of each statement filed
under this rule shall be filed in the
correspondence or other appropriate
file of the matter, which shall be avail-
able for inspection and copying during
business hours in the Docket Section
or other appropriate office. In addi-
tion, one copy shall be filed In chrono-
logical order in a “Part 300" file main-
tained in the Public Reference Room.

(Sec. 204, 1001, Federal Aviation Act of
1958, as amended, 72 Stat. 743, 788; 48
U.S.C. 1324, 1481.)

By the Civil Aeronautics Board.

Pavirris T. EAYLOR,
Secrelary.
fFR Doc. 78-10920 Filed 4-20-78; 8:45 am]

[4110-03]

DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

Feod and Drug Administration
[21 CFR Part 148]
[Docket No, T8N-0083]
FROZEN STRAWBERRIES

Reviscd Proposal to Establish Standards of
Identity and Quolity

AGENCY: Food and Drug Administra-
tion,

ACTION: Proposed rule,

SUNMMARY: This document is a re-
vised proposal to establish standards
of identity and quality for frozen
strawberries in order to adopt, to the
extent praticable, the Codex standard
developed by the Codex Alimentarius
Commission and submitted to the
United States for acceptance. This re-
vision incorporates comments received
in response to the initial proposal and
reflects the recent recodification of
food and drug regulations.

DATES: Comments by June 20, 1978;
the Commissioner proposes that all
products initially introduced into in-
terstate commerce on or after July 1,
1979, shall comply with the regulation,
except as to any provisions that may
be stayed by the filing of proper objec-
tions.

ADDRESS: Written comments, data,

or information to the Hearing Clerk
(HFC-20), Food and Drug Administra-
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tion, Room 4-65, 5600 Fishers Lane,
Raockville, Md. 20857.

FOR FURTHER INFORMATION
CONTACT:

Prince G. Harrill, Bureau of Foods
(HFPF-411), Food and Drug Adminis-
tration, Department of Hezalth, Edu-
cation, and Welfare, 200 C St. SW.,
Haé.zhlngton. D.C. 20204, 202-245-

SUPPLEMENTARY INFORMATION:
In the FeperaL ReGISTER of October 4,
1974 (39 FR 35809), the Commissioner
of Food and Drugs proposed to estab-
lish new Part 32 (21 CFR Part 32) (re-
designated as Part 148 after recodifica-
tion published in the Feperar REGIS-
TER of March 15, 1977 (42 FR 14302)).
The October 1974 proposal contained
definitions for frozen {ruits under
§148.3 (21 CFR 148.3) and standards
of identify under § 148.170(a) (21 CFR
148.170(a)) and quality under
§148.170(b) (21 CFR 148.170(b)) for
frozen strawberries in consideration of
the acceptance by the United States of
the “Recommended International
Standard for Quick Frozen Strawber-
ries” (the Codex standard) (CAC/RS
52-1971). The Codex standard was set
forth in the preamble to the October
1974 proposal.

After considering the comments re-
cefved, the Commissioner has deter-
mined that it would be in the interests
of consumers to publish a revised pro-
pozal to establish standards of identity
and quality for frozen strawberries.
The Commissioner also maintains that
adoption of the Codex standard would
benefit consumers and facilitate inter-
national trade, and he therefore pro-
poses to adopt the Codex standard to
the extent practicable A consumer or-
ganization, two trade associations, and
a food procezsor submitted comments
to the October 1974 proposal. These
comments and the Commissioner’s re-
sponce to them are as follows:

PERCENTAGE LABELING OF
CHARACTERIZING INGREDIENT

One comment requested labgl decla-
ration of the density of the sirup pack-
ing medium (e.g., extra licht sirup,
light sirup, or heavy sirup) as a part of
the name of the food.

The Commissioner notes that var-
fous sirups such as “light sirup” or
“heavy sirup” have bezen uszd as liguid
packing media for canned fruits for
many years and are defined in terms
of permissible sirup density ranges in
the varjous standards of identity for
canned fruits. He notes that the densi-
ty range for a given sirup designation,
such as “heavy sirup”, differs for dif-
ferent canned fruits and further that
such sirup designations have been nei-
ther defined nor used for the labeling
of frozen fruits packed with added
sweetener. The Commissioner is not
aware of general consumer interest in
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the use of such terms for the labeling
of frozen fruits with added sweetener
and, in any event, has no data for use
in establishing reasonable density
ranges to define such terms. Anyone
who has information demonstrating a
need for this type of labeling should
submit a petition documenting such
need.

The Commissioner advises that, as
an alternative to-requiring declaration
of sirup density, he is applying the
principles set forth §102.5(b)2) (21
CFR 102.5(b)(2)) as they pertain to
the label declaration of a characteriz-
ing ingredient whose proportion in the
food has a material bearing on price or
consumer acceptance.

The October 1974 proposal provided
that the name of the packing medium,
e.g., sugar or sirup, preceded by
“with”, shall appear in conjunction
with or in close proximity to the name
of the food. This current proposal fur-
ther provides for a declaration in the
name that the food is sweetened. The
Commissioner is aware that frozen
strawberries are packed with varying
proportions of sweeteners and straw-
berries and proposes that, since straw-

. berries are the characterizing ingredi-
ent, the percentage of strawberries
contained in the food be declared as
part of the name of the food, as speci-
fied in § 102.5(b)(2). The declaration of
the -percentage of strawberries would
enable consumers to determine the
portion of the food made up of other
ingredients such as sweeteners.

MiniMuM SOLUBLE SOLIDS
REQUIREMENTS

One comment states that a mini-
mum soluble solids requirement based
on the fluid resulting from comminut-
ing strawberries with sirup is meaning-
less. ‘

The October 1974 proposal provided
that, for frozen strawberries packed in
a dry nutritive carbohydrate sweeten-
er, the total soluble solids content of
the liquid extracted from the thawed
cominuted product shall be not more
than 35 percent nor less than 18 per-
cent by weight. The proposal also pro-
vided that, for frozen strawberries
packed in a liquid nutritive carbohy-
drate sweetener, the total soluble
solids content of the liquid extracted
from the thawed comminuted product
shall be not more than 25 percent nor
less than 15 percent by weight. The
Commissioner notes that these pro-
posed minimum and maximum soluble
solids requirements, in effect, set mini-
mum and maximum levels on the
amount of strawberries that must be
present. However, he now believes
such compositional limitations would
be more appropriately set out on a
percentage basis consistent with the
proposed requirement that the per-
centage of strawberries be declared as
part of the name of the food. He notes
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that the minimum percentage of
strawberries that. must be present in

the food can be calculated from an al-.

gebraic equation relating the proposed
maximum limit on the total soluble
solids content of the Iiquid extracted
from the thawed comminuted product
to the sum of the soluble solids con-
tributed by the strawberries and by
the. sweetener used, assuming straw-
‘berries with 2 minimum soluble solids
content.

Data available to the Commissioner
(Osborn, R. A., “Chemical Composi-
tion of Fruit and Fruit Juices,” Jour-
nal of the Association of Official Agri-
culturgl Chemists, 47(6).1068, 1964;
Boland, ¥. E., V. H. Blomquist, and B.
Estrin, “Chemical Composition of
Fruits,” Journal of the Association of
Official Agricultural Chemists, 51(6):
1203, 1968) indicate that strawberries
vary in soluble solids content from a
minimum of 5.2 percent to a maximum
of 13 percent. A copy of the data is on
file with the Hearing Clerk, Food and
Drug Administration. A product pre-
pared from strawberries of such mini-
mum composition (5.2 percent soluble
solids) and dry sweetener must consist
of at least 69 percent strawberries and
31 percent dry sweetener to meet the
proposed maximum total soluble solids
requirement of 35 percent for straw-
berries packed in dry sweetener. A
product prepared from strawberries of
5.2 percent soluble solids and a liquid
sweetener of 60 percent soluble solids
must. consist of at least 64 percent
strawberries and 36 percent liquid
sweetener to meet the proposed maxi-
mum total soluble solids requirement
of 25 percent for strawberries packed
in a liquid sweetener.

Based on this information, the Com-
missioner has deleted the proposed
soluble solids requirements and the
analytical procedure for determining
the soluble solids requirements and is
now proposing minimum requirements
of 69 percent strawberries for frozen
strawberries packed in a dry nutritive
carbohydrate sweetener and 64 per-
cent strawberries for frozen strawber-
ries packed in a liquid nitritive carbo-
hydrate sweetener.

The Commissioner notes that the
maximum soluble solids limits from
which the minimum percentages were
calculated are included in the Codex
standard for frozen strawberries and
thus reflect international understand-
ing of the accepted compositional limi-
tations for this food. He believes these
limitations also reflect consumer ex-
pectations as well as current industry
practice in this country regarding the
minimum amount of strawberries that
should be present in this food. Howev-
er, he particularly requests comments
regarding the proposed minimum per-
centages. In addition, the Commission-
er notes that the minimum soluble
solids limits proposed in the FEDERAL

RecisTER of October 4, 1974 could be
used as a basis for calculating a corre-
sponding maximum percentage compo-
sition. However, he is of the opinion
that maximm limits on the amount of
strawberries present in the food are
not needed, and, therefore, they are
not proposed.

LABEL DECLARATION OF SWEETENER

One comment stated that the name
of the sweetener used in the product
may significantly affect the consum-
er’s decision to purchase the product
and should be a part of the name of
the food rather than merely being
listed in “small type’ in the ingredient
statement.

The Commissioner does not agree
with this comment. The October 1974
proposal provided that the name of
the packing medium, e.g., sugar or
sirup, preceded by ‘with”, shall
appear in conjunction with or in close
proximity to the name of the food.
The Commissioner believes that, for
informative labeling, the name of the
food need only include a statement
that the food has been sweetened. He
therefore proposes that the name of
the food shall include an appropriate
statement such as “sweetened” or
“with added sweetener” to indicate
that the food has been sweetened, He
believes the declaration of the individ-
ual sweeteners in the ingredient state-
ment by their common or usual name
provides adequate information to
permit consumers to make an In-
formed decision about the nature of
the product.

BOTANICAL NAME

One comment objected to the pro-
posed reference to strawberries of the
genus Fragaria rather than to any
particular species or hybrids. It stated
that the species Fragaria ananassa
Euch. encompasses the cultivated spe-
cies both in the United States and
Europe.

The Commissioner does not agreo
with this comment. He understands
that the majority .of cultivated straw-
berries are varieties of Fragaria anan-
assa Duchesne but that. varieties of
other species sometimes are cultivated.
He therefore proposes that the stan
dard of identity provide for the use of
strawberries of the genus Fragaria
%m(iis not any particular species or hy-

rids.

REPACKAGING OF INDIVIDUVALLY QUICK
FROZEN STRAWBERRIES

One comment stated that the pro-
duction of halved, sliced, and cut
styles of frozen starwberries from indi-
vidually quick frozen (IQF) whole
strawberries would produce an unac-
ceptable consumer product. It suggest-
ed that the production of frozen
strawberries for manufacturing and
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direct consumption from IQF straw-
berries be restricted to whole style and
that fresh strawberries be used to pro-
duce all styles, i.e.,, whole, halved,
sliced, and cut.

The Commissioner concurs and has
revised proposed §148.170(aX1) ac-
cordingly.

USE OF ANTIOXIDANTS

One comment strongly favored limit-
ing the antioxidants, as in the recom-
mended international standard, to
ascorbic acid and citric acid, “both nat-
ural fruit acids of unquestioned
safety,” rather than allowing the addi-
tion of any safe and suitable antioxi-
dants. The comment stated that the
use of substitutes for ascorbic acid and
citric acid should not be encouraged
by the standard of identity and, fur-
thermore, any request for use of an-
tioxidants other than ascorbic acid
and citric acid should require submis-
sion of a petition.

The Commissioner is aware that
ascorbic acid and citric acid are the an-
tioxidants generally used in frozen
strawberries. However, he points out
that any safe and suitable antioxidant
presently may be used in frozen straw-
berries. The Commissioner maintains

-that food standards should provide,
whenever possible, for safe and suit-
able classes of optional ingredients so
that manufacturers will have flexibil-
ity in the selection of specific ingredi-
ents used in foods. If the ingredient is
unsafe, it may not be used, as is clear
from the definition of “safe and suit-
able” ingredient in § 130.3(d) (21 CFR
130.3(@)). In recent years, the newly
established or amended standards of
identity, when appropriate, have per-
mitted broad classes of optional ingre-
dients but have required label declara-
tion of each optional ingredient used
by its common or usual name, There-
fore, the Commissioner again proposes
in §148.170(a)1) that the standard
provide for the optional use of safe
and suitable antioxidants and that
such ingredients be declared on the
Iabel as required by Part 101 (21 CFR
Part 101).

PARTIAL WHOLE STRAWBERRIES

Two comments were received regard-
ing partial whole strawberries. One
comment objected to the provision al-
lowing frozen whole strawberries to
contain up to 20 percent partial whole
berries. It further stated that the pro-
posed definition of a partial whole
strawberry as a berry which consists
of less than 75 percent of the whole
strawberry is false and misleading. the
second comment stated that a joint
study was conducted by the American
Frozen Food Institute (AFFI) and U.S.
Department of Agriculture (USDA) to
determine the extent to which frozen
whole strawberries are damaged (less
than 100 percent whole) under current
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manufacturing practices. The data ob-
tained in the study, the comment
stated, indicate that the proposed defi-
nition for partially whole strawberries
as being less than 75 percent intact is
no longer valid. Since the strawberries
are reduced from a 100 percent whole
condition chiefly by mechanieal
means, it recommended that the no-
menclature for this type of defect be
changed from ‘partially whole"” to
“mechanical damage.” It further rec-
ommended that the definition of a
whole strawberry be changed to in-
clude strawberries 90 percent or more
intact rather than only 75 percent
intact. The comment concluded by rec-
ommending that the allowance for the
defect (whole strawberries less than 90
percent intact) be changed from 20
percent to 25 percent, by count.

The October 1874 proposal provided
that for frozen whole strawberrles, not
more than 20 percent by welght may
consist of strawberries that have less
than 75 percent of the whole strawber-
ry intact. Strawberrles that are 75 per-
cent or more intact, based on that pro-
posal, are considered whole strawber-
ries. The proposed requirement for
partial whole strawberries was based
on the USDA voluntary grade stan-
dard for frozen strawberrles, currently
designated U.S. Grade B. This aspect
of the grade standard has been in
effect since establishment of the stan-
dard in 1942, The Codex standard is
silent on the presence of partial whole
;trawberries in frozen whole strawber-

es.

The Commissioner is aware that in
picking strawberrles in the field, when
the cap of the strawberry Is removed,
part of the strawberry other than just
the cap may be removed even under
good agricultural practices, producing
a berry that is less than 100 percent
intact. He points out also that, if IQF
whole strawberries are not properly
frozen individually before bulk pack-
aging, the berrles tend to freeze in
clamps; that properly bulk-packaged
IQF strawberries, if inadvertently al-
lowed to thaw, tend to form clumps of
berries on refreezing; and, further,
that in the repackaging operation,
when the large clumps of frozen ber-
ries are separated, they tend to break
or shatter into pieces rather than sep-
arate into the original whole strawber-
ries.

It is the opinion of the Commission-
er that consumers expect frozen whole
strawberries to consist of whole straw-
berries that are essentially intact
except for that portion of the berry
removed under good agricultural prac-
tices. He therefore proposes that
frozen whole strawberries be défined
as consisting of whole strawberrles
intact except for that portion of the
strawberry removed under good agri-
cultural practices. Further, he pro-
poses in §148.170(b)(1)(ivX(d), based on
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the data submitted by AFFI along
with its comment, that a limitation of
not more than 20 percent by weight of
partial whole strawberries (whole
strawberries that are less than intact)
i{s reasonable and it is not necessary to
increase the limitation for partial
whole berries to 25 percent by count.
The Commissioner also proposes that
chipping as the result of repacking
'(J;.'l}olet strawberries be included as a
efect.

DECAYED STRAWBERRIES

Two comments opposed providing
for decay as a factor of quality. One
comment stated that the allowance for
the presence of decayed strawberries
indicates a “casual attitude” which is
no longer acceptable in view of pre-
sent-day knowledge that decay is not
merely an esthetic consideration. It
further stated that knowledge of my-
cotoxins, some of which are potent
carcinogens, should alert us to the
hazards of consuming decayed fruit
and that, until there is evidence that
the decay in strawberries does not con-
sist of mycotoxins or that mycotoxin
are present in minimal, unavoidable
amounts, decayed fruit should be pro-
hibited by the standard of quality.

The Commissioner recognizes that
decay and damage by insects or birds -
are not factors of quality under sec-
tion 401 of the Federal Food, Drug,
and Cosmetic Act (the act) (21 U.S.C.
341). Such conditions are dealt with
under other sections of the act. The
Commissioner, therefore, is revising
§148.170(b)(1)Xiv)(a) and (v)(a) of the
proposed standard of quality to apply
only to strawberries that are blem-
Ished or not normally developed (hard,
seedy, or deformed end).

DoUBLE TOLERANCE

One comment suggested deletion of
the provision in the standard of qual-
ity that blemished or not normally de-
veloped and uncolored units in halved,
sliced, and cut styles may exceed the
specified tolerance but not twice the
tolerance if the sample unit is other-
wise free of defects, since such a toler-
ance has no sound statistical basis in
relation to the basic tolerance.

The Commissioner concurs. He fur-
ther agrees that a similar provision for
whole style should be deleted and has
revised the proposal accordingly.

SAMPLE S1ZE FOR DETERMINATION OF
QUALITY

One comment stated that the deter-
mination of quality should be based
upon a drained fruit sample, as in the
recommended international standard,
rather than the proposed net weight
sample. The comment stated that be-
cause there is no specific fill or
drained weight requirement proposed,
quality could be determined on 2 con-

-
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tainer with few strawberries and a lot
of sirup.

The Commissioner does not agree
with this comment. The sample for

the determination of quality according

to the recommended international
standard is obtained by thawing the
product (with or without added
sweetener(s) or sirup packing medium)
until it is practically free from ice
crystals and then draining on a screen
containing 3 mesh/centimeter (8
mesh/inch) for 2 minutes. Determina-
tion of the quality of the product is
then based on a 500 gram (17.6 ounce)
sample of the fruit remaining on the
* screen. In the opinion of the Commis-
sioner, the dry sweetener(s) or sirup
will not properly separate from the
strawberries to permit an accurate de-
termination of the quantity of straw-
berries in the product. Therefore, the
Commissioner believes it is better to
base the sample size for the determi-
nation .of quality on the net weight,
and this requirement is retained in the
proposal.

DRAINED WEIGHT

One comment stated that the Food
and Drug Administration (FDA) ap-
parently believes (sée paragraph 13 of
the preamble to the October 1974 pro-
posal) (39 FR 35812} that strawberries
represent about 75 percent of the net
weight, a 70 percent drained weight re-
quirement would appear entirely ap-
propriate. The comment pointed out
that a test report published in the Oc-
tober 1972 issue of “Consumer Re-
ports” found that the drained weight
of various brands of frozen strawber-
ries ranged from 47 percent to 72 per-
cent of the label weights. )

The Commissioner is aware that var-
ious brands of frozen strawberries may
" vary widely in composition. However,
as stated earlier, he is of the opinion
that compositional limitations should
be set out on 2 percentage basis rather
than establishing a minimum drained
weight requirement.

INGREDIENT STATEMENT

One comment stated that it prefers
the recommended international re-
quirement that all ingredients be
listed on the label. It further stated
that it hopes ¥FDA will press Congress
for amendment of the Federal Food,
Drug, and Cosmetic Act to require full
ingredient labeling of standardized
foods.

The Commissioner has actively sup-
ported full ingredient labeling of stan-
dardized foods "in testimony before
Congress. In the absence of the legal
authority to require that the labels
bear-such information, FDA policy, as
set forth in § 101.6 (21 CFR 101.6), has
been to encourage manufacturers,
packers, and distributors to declare
voluntarily all ingredients in standard-
ized foods.
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DEecraraTION OF COUNTRY OF ORIGIN

One comment stated that any at-
tempt to show counftry of origin of
strawberries is effectively nullified by
the requirements in the recommended
international standard that (1) the
country of origin of the product shall
be declared if its omission would mis-
lead or deceive the consumer and (2)
when the product undergoes process-
ing that changes its nature in a second
country, the country in which the pro-
cessing is performed shall be consid-
ered to be the country of origin for
the purposes of labeling. The com-
ment continues that it believes that
the country in which the strawberries
were grown is the country of origin,
even if they were processed elsewhere.
It further states fhat packages should
be labeled to show the country in
which the strawberries originated to
allow consumers to exercise free
choice, regardless of the reasons for
that choice.

Declaration of the country of origin
is a requirement under the laws ad-
ministered by the U.S. Customs Ser-
vice. The Federal Food, Drug, and
Cosmetic Act requires the label to bear
the name and address of either the
manufacturer, packer, or distributor.
‘When a product is repacked or distrib-

uted by an American firm, it is suffi- .,

cient for that firm to place its name
and address, qualified as the packer or
distributor, on the label.

PUBLICATION OF SAMPLING PLANS

One comment stated that the sam-
pling plans should be published for
comment in a separate FEDERAL REGIS-
TER document rather than in a FEDER-
AL REGISTER document concerning one
specific food, such as frozen strawber-
ries.

The Commissioner has published
sampling plans several times, includ-
ing under Part 158 (21 CFR Part 158)
in conjunction with the establishment
of definitions for frozen vegetables in
§158.3 (21 CFR 158.3) and standards
for frozen peas in §158.170 (21 CFR
158.170) in the FEpErRAL REGISTER of
January 28, 1974 (39 FR 3541)and in a
proposal published in the FepeEraAL
REecISTER of November 7, 1975 (40 FR
52172) to require label declaration of
the drained weight of canned fruits
and vegetables. He maintains that it is
more appropriate to publish sampling
plans in conjunction with proposals re-
garding the particular foods to which
they are applicable than to publish
them in a separate FepERAL REGISTER
document. ’

_SWEETENERS I¥ DRY PACKS

One comment requested confirma-
tion that the dry nufritive carbohy-
drate sweeteners as defined in Part
168 (21 CFR 168) are provided for as
packing media in “dry packed” frozen
strawberries.

The Commissioner confirms this in.
terpretation.

SWEETENERS IN SIRUP PACKS

One comment requested confirma-
tion of its interpretation of
§ 148.170(a)(4)(ii) that the dry forms
of the nutritive carbohydrate sweeten-
ers described in Part 168 may be dis-
solved in water and used as packing
media or the liquid sweeteners de-
scribed in Part 168 may be used direct-
1y as packing media in “wet packed”
frozen strawberries.

The Commissioner confirms this in-
terpretation.

USsE OF METALLIC FASTENERS

One comment suggested that the
standard prohibit the use of metallic
fasteners for sealing packages of
frozen strawberries. The comment
stated that the firm has used millions

.of pounds of frozen strawberries over

the past 20 years or more and that its
nurmaber one problem has been keeping
metallic fasteners such as staples out
of its finished food. The firm further
states that it now refuses to accept
any containers so fastened.

The presence of such material in the
finished food constitutes adulteration
which is not considered a part of food
standards but is dealt with under
other sections of the act. The Commis-
sioner, therefore, is not proposing a
statement as part of the standards
which would prohibit the use of metal-
lic fasteners in the packaging of frozen
strawberries.

S1zE DESIGNATIONS

One comment questioned the restric-
tion of the size designations of frozen
strawberries to three sizes. It stated
that its specification for the purchase
of IQF strawberries includes the size
range of % inch to 1 inch (0.625 inch
to 1 inch).

The proposed size designations rep-
resent current USDA grade specifica-
tions that have been in effect for at
least 20 years. The Commissioner rec-
ognizes that many buyers of frozen
strawberries have specifications that
may differ from the proposed size des-
ignations but fall within the individual
ranges. The Commissioner believes the
proposed size designations for frozen
strawberries are reasonable and there-
fore proposes no change.

ALTERNATIVE STYLE DESIGNATIONS

Codex (6.1.2(a)) states that there
shall appear on the label in conjunc.
tion with, or in close proximity to, the
word “strawberries,” a declaration of
the style as appropriate: “halves,”
“slices,” or “cut.”

-Although no comment was received
concerning label declaration of the
style of the strawberries units, the
Commissioner proposes in consider-
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ation of current labeling practices that
“halves” may be designated as
“halved” and “slices” as “sliced.”

DEFINITION OF “HALVES,” “SLICES,” AND
Coz”

&,

Codex (2.3.1) provides for but does
not define the optional styles.

In the interest of clarity, the Com-
missioner proposes in § 148.170(aX2) to
define the terms “halves,” slices,” and
“cut” as follows: “halves” shall be de-
fined as consisting of strawberries cut
predominately into two equal parts,
“slices” as consisting of strawberries
cut into units having essentially paral-
lel cut surfaces, and “cut” as consist-
ing of strawberries cut into units other
than halves or slices.

PROCESS DEFINITION

Codex (2.2) includes a process defini-
tion of quick freezing.

Since the temperature requirements
and other provisions of this definition
would not be enforceable, they are not
included in the proposal set out below.
Frozen strawberries shall, however, be
prepared in accordance with good
manufacturing practice regulations
which are enforced by the Food and
Drug Administration.

In consideration of the comments re-
ceived and other relevant information,
the Commissioner is of the opinion
that it will promote honesty and fair
dealing in the interest of consumers to
establish difinitions for frozen fruits
and standards of identity and quality
for frozen strawberries as set forth
below.

The Commissioner proposes that all
products initially introduced into in-
terstate commerce on or after July 1,

1979, shall comply with the regulation,,

except as to any provisions that may
Ee stayed by the filing of proper objec-
ions.

The Commissioner has considered
the environmental effects of the issu-
ance or amendment of food standards
and has concluded in §25.1(dX4) (21
CFR 25.1(d)(4)) that food standards
are not major agency actions signifi-
cantly affecting the quality of the
human environment. Therefore, an
environmental impact statement is not
required for this proposal.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 401,
701(e), 52 Stat. 1046 as amended, 70
Stat. 919 as amended (21 U.S.C. 341,
371(e))) and under authority delegated
to him (21 CFR 5.1), the Commission-
er proposes to amend 21 CFR Chapter
I by establishing 2 new Part 148, con-
sisting at this time of two sections, to
read as follows:

PART 148—FROZEN FRUITS
Subpart A—General Provish

See.
148.3 Definitions. .
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Subpart B—Raquirements for Specific Stenderdized
Frozen Frulls

Sec.
148.170 Frozen strawberrles and frozen
strawherries for manufacturing.
AvurnoRITY: Secs. 401, 701(e), 52 Stat. 1046
85 amended, 70 Stat. 919 as amended (21
U.S.C. 341, 371(eN.

Subport A—Generol Provisions
§148.3 Definitions.

For the purposes of this part:

(a) Compliance means the following:
Unless otherwise provided in a stan-
dard, a lot of frozen fruit shall be
deemed in compliance for the follow-
ing factors, to be determined by the
sampling and acceptance procedure as
provided in paragraph (b) of this sec-
tion, namely:

(1) Sizes of whole frozen fruils. A lot
shall be deemed in compliance for size
requirements of whole frozen fruits
(size graded) when the number of de-
fectives does not exceed the accep-
tance number in the sampling plans.

(2) Qualily. The quality of a lot
shall be considered acceptable when
the number of defectives does not
exceed the acceptance number in the
sampling plans.

(b) The sampling and acceptance
procedure means the following:

(1) Lot. A collection of primary con-
tainers or units of the same size, type,
and style manufactured or packed
under similar conditions and handled
as g single unit of trade.

(2) Lot size. The number of primary
containers or units (pounds when in
bulk} in the lot.

(3) Sample size. 'The total number of
sample units drawn for examination
from a lot.

(4) Sample unit. A container, a por-
tion of the contents of a container, or
a. composite mixture of product from
small containers that is sufficient for
examination or testing &s a single unit.

(5) Defectirve. Any sample unit shall
be regarded as defective when the
sample unit does not meet the criteria
set forth in the standards.

(6) Acceptance number (c). The
maximum number of defective sample
units permitted in the sample In order
to consider the lot as meeting the
specified requirements. The following
acceptance numbers shall apply:

Size contaliner
Lot sice Net welght equal to
orlecsthan 1 ko (2.2
1b)
n c
Number of primary
containers:

4,800 OF 10T ammormsrssmerssssnnsress 13 2
4,801 to 24,000 21 3
24,001 20 48,000 rovessessncsnross 23 4
48,001 to 84,000 48 6
£4,001 10 144,000 evrescommsssss 24 9
144,001 to 240,000 126 13
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Net welizht greater

than 1 kg (2.210)
3 e
L8753 g L1 wiie UR———— 250 19
Net weight greater
than 1 kg 221
n c
Xumter ef paunds
230D OF 1005 wewersmmmsmeomtnssnssen 13 2
Maze th.m 235603 to
TCT.LCT sereersonssnmonornasmmmcinens 21 3
r3aze &!:;sn 120 to
facato X moce TR O—— 23 4
Mare uum 260000 to
[ {ate X siuie SOIERIORUSvS—— 43" 8
1fere than 400.000 to
LT ssnemmseroameresenssesmmnoss & 9
Xoze than €22L00 to
1.L00,02 D semmmesrrmcersosnassensorans 126 13
Moze than 1,053,800 250 19
n-numter of comple units.
ccoceptante number.

(T) Acceplable quality level (AQL).
The maximum percent of defective
sample units permitted in a lot that
will be accepted approximately 95 per-
cent of the time.

Subpart B—Requirements for Specific
Standardized Frozen Fruils

§148.170 Frozen strawberries and frozen
strawberries for manufacturing.

() Identity—(1) Product definition.
Frozen strawberries is the food pre-
pared from sound properly ripened
whole fruit of the strawberry plant of
the genus Fragarie in the optional
styles specified in paragraph (a)2) of
this section. The food may be pre-
pared directly from fresh strawberries
or, in the case of frozen whole straw-
berries oas provided in paragraph
()(2X{) of this section, from indivi-
sually quick frozen whole strawberries.
The strawberries are stemmed,
washed, drained, and packed either
without a packing medium or with one
of the optional packing m speci-
fied in paragraph (3)(4) (i) and (il) of
this section. When packed in one of
the optional packing media specified
in paragraph (a)4)(i) of this section,
frozen strawberries shall contain a
minimum of 69 percent strawberries.
When packed in one of the optional
packing media specified in paragraph
(a)4)(if) of this section, frozen straw-
berries shall contain a minimum of 64
percent strawberries. Such food may
also contain safe and suitable antioxi-
dants as an optional ingredient. The
strawberrles are preserved by freezing
in accordance with food manufactur-
ing practices.

(2) Siyles of pack. The optional
styles of the strawberry ingredient re-
ferred to in paragraph (a)1) of this
section are:

(1) Whole. Consisting of whole straw-
berries, intact except for that portion
of the berry removed by good agricul-
tural practices. 3

(i{) Halves. Consisting of strawber-
rigrsw cut predominately into two equal
parts.
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(iii) Slices. Consisting of strawberries
cut into units having essentially paral-
lel cut surfaces.

(iv) Cul. Consisting of strawberries
cut into units other than halves or
slices. .

(3) Sizes of whole frozen strawber-
ries.(1) When size graded, not more
than 10 percent by count of the straw-
berries are such that the diameter of
the largest strawberry exceeds the di-
ameter of the smallest strawberry by
more than 10 millimeters (0.4 inch),
measured according to the maximum
diameter. The term “maximum diam-
eter” means the greatest dimension
measured at right angles to a straight
line extending from the stem to the
apex. The following terms shall apply
for the purpose of size designation of
whole strawberries:

Size

designation Bexrimum diameter
Small..sens Less than 16 mm (0.625 in).
Medium ... 16 mm (0.625 in) to 32 mm (1.25 in),

inclusive.
Largeaone Larger than 32 mm (1.25 in).

(ii) Determine compliance as speci-
fied in § 148.3(a).

(4) Packing media. The optional
packing media_referred to in para-
graph (a)(1) of this section are:

(i) One or any combination of two or
more safe and suitable dry nutritive
carbohydrate sweetener(s).

(if) An aqueous packing medium con-
taining one or any combination of two
or more safe and suitable nutritive
carbohydrate sweetener(s) in an
amount not exceeding that required to
cover the strawberries and fill the
spaces between them.

(6) Labeling. (i) When packed in
“package” form as that term is de-
fined in §1.20 of this chapter, the
name of the food is “strawberries’;
when packed in other forms of packag-
ing, the name is “strawberries for
manufacturing.” The name of the
food shall include:

(a) The words “frozen” or “quick
frozen” and

(d) In the case of frozen strawberries
in dry sweetener(s) or sirup medium as
provided by paragraph (a)4) (i) and
(ii) of this section, respectively, the
percent strawberries contained in the
food in the manner set forth in
§ 102.5(b)(2) of this chapter and an ap-
propriate statement such as “swee-
tened” or “with added sweetener” to
indicate that sweetener has been
added.

(ii) The following shall appear in
conjunction with or in close proximity
to the name of the food:

(@) The style as provided in para-
graph (a)}2) of this section. “Halves”
may be alternatively designated
“halved,” and “slices” as “sliced.”

(b) If a reference to the size of whole
strawberries is made, the size designa-
tions set forth in paragraph (a)(3) of
this section shall be used.

PROPOSED RULES

(iii) Bach of the optional ingredients
used shall be declared on the label as
required by the applicable sections of
Part 101 of this chapter.

(b) Quality. (1) The standard of
quality for frozen strawberries other
than frozen strawberries for manufac-
turing is as follows:

(i) Stems. Not more than six at-
tached or defached stems (stalks) each
longer than 3 millimeters (0.1 inch) in
one dimension, per sample unit.

(ii) Ezxtraneous vegefable material
measurable by area. Not more than 5
square centimeters (0.775 square inch)
of extraneous vegetable material (caly-
ces and leaves and portions thereof),

. per sample unit.

(iii) Extraneous vegetable material
not measurable by area. Not more
than two pieces of extraneous vegeta-
ble material not measurable by area
(vines), per sample unit.

(iv) For whole strawberries—(a)-

Blemished or not normally developed.
Not more than 10 percent by weight
shall be blemished or not normally de-
veloped (hard, seedy, or deformed
end).

(b) Completely uncolored. Not more
than two strawberries per sample unit
shall be completely uncolored (75 per-
cent or more of the oufer surface
green, white, or pinkish white).

(¢) Partially uncolored. Not more
than 10 percent by weight shall be
partially ancolored, with 25 to 75 per-
cent of the outer surface green, white,
or pinkish white.

(d) Partial whole. Not more than 20
percent by weight shall consist of
whole strawberries that are less than
intact including chips from repacking.

(e) Sum. of defects. The sum of the
defects described in paragraph (b)1)
(iv)(a), (©), and (d) of this section shall
not exceed 25 percent by weight.

(V) For halves, slices, and cut styles—
(@) Blemished or not normally devel-
oped. Not. more than 5 percent by
weight shall be blemished or not nor-
mally developed (hard, seedy, or de-
formed end).

(b) Uncolored. Not more than 10 per-
cent by weight shall be uncolored (50
percent or more of the uncut or outer
surface green, white, or pinkish
white).

(¢) Disintegrated. Not more than 30
percent by weight shall be disintegrat-
ed (broken, crushed, smashed, or
mushy).

(d) Sum of defects. The sum of the
defects described in - paragraph
(MX1)v) (a) and (b) of this section
shall not exceed 12 percent by weight.

(2) Sample unit size. The sample
unit for determining compliance with
.the requirements of paragraph (b)(1)
of this section shall be 500 grams (17.6
ounces) for frozen strawberries with-
out dry sweetener(s) or sirup packing
medium and 650 grams. (22.9 ounces)
for frozen strawberries with dry
sweetener(s) or sirup packing medium.

(3) Compliance, -Determine compli-
ance as specified in § 148.3(a).,

(4) Substandard. If the quality of
the frozen strawberries falls below the
standard prescribed in paragraph
(b)(1) of this section, the label shall
bear the general statement of substan-
dard quality specified in §130.14 of
this chapter in the manner and form
specified; however, in lieu of the words
prescribed for the second line in the
rectangle, the following words may be
used where the frozen strawberries
fall below the standard in only one re-
spect: “Below standard in quality
., the blank to be filled in with
specific reason for substandard quality
as listed in the standard.

The Commissioner proposes that all
products initially introduced into in.
terstate commerce on or after July 1,
1979, shall comply with this regula-
tion, except as to any provisions that
may be stayed by the filing of proper
objections.

Interested persons may, on or before
June 20, 1978 submit to the Hearing
Clerk (HFC-20), Food and Drug Ad-
ministration, Room 4-65, 5600 Fishers
Lane, Rockville, Md. 20857, written
comments regarding this proposal.
Four copies of all comments shall be
submitted, except that individuals
may submit single copies of comments,
and shall be identified with the Hear-
ing Clerk docket number found in
brackets in the heading of this docu-
ment. Received comments may be seen
in the above office between the hours
of 9 a.m. and 4 p.m., Monday through
Friday.

Note—~The Food and Drug Administra-
tion has determined that this proposal will
not have a major economic impact as de-
fined by Executive Order 11821 (amended
by Executive Order 11949) and OMB Circu-
lar A-107. A copy of the economic impact as-
sessment is on file with the Hearing Clerk,
Food and Drug Administration.

Dated: April 11, 1978.

Howarp R. ROBERTS,
Acting Director,
Bureau of Foods.

[FR Doc. 78-10533 Filed 4-20-78; 8:45 am]

[1505-01}

[21 CFR Parts 182, 184, 186]
[Docket No. 78N-0013]

SULFURIC ACID, AND AMMONIUM, CALCIUM,
POTASSIUM, AND SODIUM SULFATES

‘Proposed Affirmation of GRAS Status as Direct

and Indirect Human Food Ingredients

Correction

In FR Doc. 78-7483, appearing at
page 12874 in the issue of Tuesday,
March 28, 1978, the first section head-
ing in the third column on page 12876
should read, “§ 184.1095 Sulfuric acid.”

-
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[1505-01]

[21 CFR Parts 312, 314, 431, 514, 601, 807,
814]

[Docket No. 77TN-0248]
PUBLIC INFORMATION
Disclosure of Existence

Correction

In FR Doc. 78-7923, appearing at
page 12869 in the issue of Tuesday,
March 28, 1978, make the following
changes: R

1. On page 12871, second column,
the fourth line should read, “may
come forward with helpful informa-
tion con-".

2. On page 12873, third column, the
heading for §314.11 should read,
“Confidentiality of data and informa-
tion in a new animal drug application
file.”

[4110-03]
[21 CFR Part 558]
[Docket No. 7TN-0318]

NEW ANIMAL DRUGS FOR USE IN ANIMAL
FEEDS

Animal Feeds Containing Penicillin and
Tetracyclines

AGENCY: Food and Drug Administra-
tion.

ACTION: Extension of comment
period on proposed rule.

SUMMARY: The Food and Drug Ad-
ministration is extending the time for
filing written comments on the pro-
posal to limit the distribution of
animal feed premizes containing peni-
cillin or tetracyclines (chlortetracy-
- cline, oxytetracycline) to feed mills
" holding approved medicated feed ap-
plications and to restrict the distribu-
tion of such feeds to the order of a li-
censed veterinarian. The extension is
granted in response to requests from
several concerned parties.

DATE: The deadline for written com-
ments was April 20, 1978; it is now ex-
tended to June 19, 1978.

ADDRESS: Comments (preferably
four copies) to the Hearing Clerk
(HFC-20), Food and Drug Administra-
tion, Room 4-65, 5600 Fishers Lane,
Rockville, Md. 20857.

FOR FURTHER INFORMATION
CONTACT:

Gerald B. Guest, Bureau of Veteri-
nary Medicine (HFV-101), Food and
Drug Administration, Department of
Health, Education, and Welfare,
5600 Fishers Lane, Rockville, Md.
20857, 301-443-4313.

SUPPLEMENTARY INFORMATION:
In the FeEpeERAL REGISTER of January
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20, 1978, (43 FR 3032) the Commis-
sioner of ¥Food and Drugs, based on
the recommendations of the Natfonal
Advisory Food and Drug Committee
concerning evidence of the develop-
ment and transfer of antibiotic resis-
tance, proposed to limit the distribu-
tion of animal feed premixes contain-
ing penicillin and tetracyclines (chlor-
tetracycline and oxytetracycline) to
feed mills holding approved medicated
feed applications for manufacturing
those medicated feeds. He also pro-
posed to restrict further the distribu-
tion of those feeds to the order of a li-
censed veterinarian as part of the
record maintenance requirements of
the Federal Food, Drug and Cosmetlc
Act.

Interested persons were given until
April 20, 1978 to file written comments
on the proposal. Subsequently, in the
FeperAL REGISTER of February 7, 1978
(43 FR §010) the Commissioner an-
nounced that public hearings would be
held on March 23, 1978 in Ames, Towa,

-on March 30, 1978 in Raleigh, North

Carolina, and on April 6, 1978 in
Dallas, Texas, to receive information
and views from interested persons on
the January 20, 1978 proposal.

The Agency has recelved requests
from Members of Congress Virginia
Smith and George Hansen, The
Animal Health Institute, American
Cyanamid Company, and Diamond
Shamrock Corporation to extend the
time for submitting comments because
of time needed to review and comment
on the hearing transcripts and written
presentations submitted at the three
public hearings. The requests for ex-
tension are on file in the office of the
Hearing Clerk (HFC-20), Food and
Drug Administration.

The Commissioner agrees that addi-
tional time for submission of com-
ments is appropriate and éxtends the
period for comment on the proposal to
June 19, 1978.

Dated April 18, 1978.

Donarp KeENNEDY,
Commissionerof Food
and Drugs.

[FR Doc. 78-10940 Filed 4-20-78; 8:45 am]

[4110-03]
[21 CFR Part 1040}
[Docket No. T6N-0383]
MERCURY VAPOR LAMPS

Proposed Performance Standard

AGENCY: Food and Drug Administra-
tion.

ACTION: Proposed regulation.

SUMMARY: This is a proposal to es-
tablish a performance standard for
high-intensity. mercury vapor dis-
charge lamps to reduce the possibility
of injury from exposure to short wave-
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length ultraviolet (UV) radiation from
broken mercury vapor lamps. The pro-
posed standard would apply to any
lamps, including “metal halide” and
“self-ballasted” types, that incorpo-
rate a high-pressure arc discharge
tube with a fill consisting primarily of
mercury and surrounded by an outer
envelope, that are designed, intended,
or promoted for ilumination purposes
and are manufactured or assembled on
or after 6 months after the date of
publication of the final regulation
based on this proposal.

DATE: Comments by June 20, 1978.

ADDRESS: Written comments (pref-
erably four copies) to the Hearing
Clerk (HFC-20), Food and Drug Ad-
ministration, Room 4-65, 5600 Fishers
Lane, Rockville, Md. 20857.

FOR FURTHER INFORMATION
CONTACT:

George C. Jan, Bureau of Radiologi-
cal Health (HFX-460), Food and
Drug Administration, Department of
Health, Education, and Welfare,
5600 Fishers Lane, Rockville, Md.
20857, 301-443-3426.

SUPPLEMENTARY INFORMATION:
Mercury vapor lamps have become 2
popular light source for illumination
because they are efficient in producing
light and because their long life and
compact size permit easy maintenance
and convenient light control. The
lamp industry has estimated that
more than 25,000,600 mercury vapor
lamps are installed in this country.
This type of lamp is used in various
lighting applications including school
gymnasiums, stores, industrial faecili-
ties, streets, and highways. Yet mem-
bers of the public, in general, are not
aware of, or do not know how to pre-
vent, the potential radiation hazard
assorjated with the use of these lamps.
Such potential radiation bazard cccurs
when the outer bulb of a2 mercury
vapor lamp is broken while the inner
arc tube of the lamp continues to op-
erate. This results in the emission of
hazardous short wavelength UV radi-
ation. The short wavelength UV radi-
ation can produce painful short-term
effects such as eye irritation and skin
burn. Biceffects studies, including epi-
demiological studies of human popula-
tions, also indicate possible long-term
effects of UV radiation, such 2s pre-
mature skin-aging and malignant skin
tumors as a result of prolonged or re-
peated exposure. The injury reports
received by FDA in the past 2% years
further Indicate an acute radiation
hazard from broken mercury vapor
lamps. For the protection of the public
health it is apparent that the short
wavelength UV radiation from 2
broken lamp should be effectively con-
trolled or eliminated.

In attempting to solve this problem,
FDA has collected information
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through investigations of injury re-
ports, laboratory tests, and communi-
cations with lamp manufacturers and
has issued hazard warnings and recom-
mendations for safe use. Such infor-
mation has been distributed to archi-
tects, purchasers, users, trade associ-
ations, publishers, all State radiation
control agencies and the FDA regional
and district offices. The agency also
has collaborated with representatives
of a committee under-the American
National Standards Institute (ANSI)
in the development of a national-con-
sensus standard that was approved by
the ANSI Board of Standard Review
in November 1976.

The agency has also taken steps
under the authority of the Public
Health Service Act, as amended by the
Radiation Control for Health and
Safety Act of 1968 (Pub., L. 90-602,
secs. 356, 358 (42 U.S.C. 263d, 263f)) to
develop a proposed Federal regulation.
A notice of intent to consider the need
for a regulatory performance standard
‘and proposed radiation safety criteria
for the manufacture of mercury vapor
lamps was published in the FEDERAL

REGISTER of October 8,.1976 (41 FR |

44421), That issuance invited any in-
terested party to comment on the
agency’s proposed criteria, or other ap-
propriate requirements of a standard,
and the possible environmental and
economic impacts in establishing such
a standard. In addition, the mercury
vapor lamp problem and the agency’s
proposed actions were reviewed on two
separate occasions by the Technical
Electronic Product Radiation Safety
Standards Committee (TEPRSSC) at
their 13th meeting in September 1975
and 14th meeting in April 1976. An
FDA status report concerning mercury
vapor lamps was presented at the
TEPRSSC’s 15th meeting on May 6,
1977. The notice of intent and the pro-
posed criteria, the comments received,
and the transcripts of advisory com-
mittee meetings are on file with the
Hearing Clerk (HFC-20), Food and
Drug Administration, Room 4-65, 5600
Fishers Lane, Rockville, Md. 20857.
The Commissioner is now proposing
g regulation that would permit two
types of mercury vapor lamps: One
that is self-extinguishing and the
other that is not. The proposal would
require a self-extinguishing mercury
vapor lamp to cease operation within
15 minutes or less after the outer en-

velope is broken so that excessive ex- -

posure to such radiation is less likely
to occur. Other requirements on lamp
and package labeling for both self-ex-
tinguishing and non-self-extinguishing
lamps are set forth in the proposal,

while yet additional requirements for
advertising for lamps that are not self-
extinguishing are included to assure*
that adequate information is provided
to the user for the safe use of the
product. In developing the proposed

PROPOSED RULES

regulation, FDA has considered all
comments received, information from
injury reports, the results of testing
and research conducted at the agen-
cy’s laboratories, and radiation protec-
tion guidelines developed by other
groups such as the occupational UV
exposure criteria recommended by the
National Institute for Occupational
Safety and Health and the voluntary
standard for mercury vapor lamps de-
veloped by ANSI.

More than 200 comments were re-
ceived in response to the October 8,
1976 notice of intent. Comments were
received from lamp manufacturers,
utility companies, and municipal or
local governments, as well as the Na-
tional Rural Electric Cooperative As-
sociation. The important issues raised
by the comments and the Commission-
er’s proposed resolution of these issues
are summarized as follows:

MERCURY VaPOR LaMp INJURIES

1. In response to a list of topics for
which information was specially solic-
ited in the published notice, many
comments were received regarding in-
juries from mercury vapor lamps and
steps that should be taken to prevent
injuries. Several comments noted that
almost all documented injuries and po-
tential dangers were associated with
indoor lamp installations of relatively
low mounting heights and with pro-
longed exposures. A number of com-
ments contended that the evidence of
human injury or potential hazard was
insufficient to warrant any drastic
action and questioned the appropriate-
ness of the FDA proposal.

The agency has continued to receive
reports of injury resulting from

‘broken mercury vapor lamps. To this

date, more than 190 persons in this
country reportedly have been injured.
This is three times the number of re-
ported injuries on file when the Octo-
ber 1976 notice of intent was pub-
lished. Although different degrees of
hazard may exist for different applica-
tions, the Commissioner has concluded
that the reported injuries do not dem-
onstrate that all outdoor uses are safe.
He also notes that the exposure times
as documented in the injury reports
only reflected the durations of expo-
sure experienced by the injured per-
sons, but were not the least or mini-
mum exposure times needed to pro-
duce injuries. He believes the contin-
ued reports of injury clearly demon-
strate the need for this proposed stan-
dard.

ALTERNATE MEANS oF CONTROL

2. One comment suggested that the’

obvious means to avoid incidents was
to minimize or eliminate the source of
lamp breakage and once broken, to
promptly replace the lamp.

The Commissioner agrees that the
suggested means is quite obvious, but

it is not always possible to eliminate
lamp breakage and a damaged lamp
can be replaced promptly only if it is
identified quickly; reports indicate
that damaged lamps are usually not
found until people report injuries.
Moreover, the agency does not have
clearly defined authority either to re-
quire the use of shields to protect
lamps against breakage, or to require
the replacement of damaged lamps.
Therefore, the Commissioner has con-
cluded that, though prompt replace-
ment of the damaged lamp is & good
maintenance practice, it,cannot be
relied on as a dependable control of
the radiation hazard.

3. Another comment suggested that
mercury vapor lamps be prohibited
from indoor use and that sodium
vapor lamps, which are considered
more efficient in producing light,
should be used instead.

The agency, however, again doe$ not
have clearly defined authority to regu-
late the type of lamps which shall be
used in a given facility. Nor does the
Commissioner believe that the use of
mercury vapor discharge lamps should
be restricted, provided safe use of the
product can be assured. .

‘4, Many persons preferred a user
education program rather than impos-
ing product performance require-
ments. They argued that proper edu-
cation of building and fire inspectors,
maintenance and security personnel,
along with lamp warning labels, can
provide the same degree of protection
as fail-safe lamps at a greatly reduced
cost and without a gross waste of
energy. ‘

The Commissioner agrees that an
educational approach has merit and
such an approach has been employed
and will be continued, but it is not con-
sidered to be an adequate substitute
for the engineering safety improve-
ment of the product. Furthermare,
there has been insufficient informa-
tion submitted to support the argu-
ment that the fail-safe lamp will result
in a gross energy waste. The Commis-
sioner considers the educational and
engineering approaches complemen-
tary and belleves that a better result,
will be obtained by combining these
two approaches in the effort to pro-
tect the public health.

REGULATORY VERSUS VOLUNTARY
APPROACH

5. Among those comments received
that supported the development and
promulgation of a Federal regulatory
standard, there was some reservation
about the applicability of the stan
dard. Several comments agreed with
the agency’s intent to issue radiation
performance criteria for mercury
vapor lamps, without specifically ex-
pressing their preference for either
mandatory or voluntary criteria. In
contrast, a number of comments con-
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tended that the criteria should be vol-
untary to keep the inevitable cost to a
minimum. One comment endorsed the
idea of a regulatory approach provided
there is no major economic impact,
but the same comment observed that
any severe economic impact resulting
from the regulation could eventually
be lessened or eliminated by convert-
ing to other types of high-intensity
discharge lamps.

The Commissioner shares the re-
spondents’ concerns about the poten-

- tial economic impact, but he is not
convinced that the voluntary ap-
proach, if successful, would be less ex-
pensive.

6. Some comments suggested that,
instead of promulgating a Federal reg-
ulation, the additional protection
needed for certain applications could
be provided by means such as local or
State building or installation codes,
enforced either at the State or local
level or by the Occupational Safety
and Health Administration. Other
comments suggested that the proposal
should be delayed, withdrawn, or left
to ANSI for proper action.

The Commissioner believes that the
safe use of a product largely depends
on the safety inherent in the design
and performance of the product. A
Federal regulatory standard can re-
quire that a product protect against
injury, and the standard would apply,
if adapted, to all mercury vapor lamps
imported into or manufactured in this
country. The implementation and en-
forcement of such a standard, particu-
larly those provisions concerning
warning labels or advertising materials
for lamps that are not self-extinguish-
ing, will be consistent and effective
through established procedures, such
as reporting and recordkeeping re-
cuirements, issuance of policy guides
by the agency to provide uniform in-
terpretations of the regulation, inspec-
tion of producis and queality eontrol at
the factory by FDA rerzonmnel, and
through education and guidelines {or
safe use directed to purchasers, design-
ers, and users. Therefore, the Commis-
sioner has concluded that a regulatory
standard for mercury vapor lamps
should be promulgated under the au-
thority of the Radiation Control for
Health and Safety Act of 1968 and re-
jects the suggestions for delays, with-
drawals, or other approaches to the
problem.

APPLICABILITY OF THE PROPOSED
STANDARD

The applicability of the proposed
standard and the definitions used
therein would be specified in proposed
§1040.30 (a) and (b) (21 CFR 1040.30
(a) and (b)), respectively. The Commis-
sioner is proposing that the standard
become effective 6 months after publi-
cation of the final rule to assure that
self-extinguishing lamps are available
at the earliest possible date.
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Because several lamp manufacturers
now market self-extinguishing lamps,
the Commissioner believes that the
proposed effective date is practical
and will not impose an unreasonable
burden on any lamp manufacturer.

7. Comments on the proposed radl-
ation safety criteria in the October 8,
1976 notice questioned the meaning of
the term “mercury vapor lamp.” One
comment sajd the term appears too
broad and would include other effi-
clent light sources containing mercury
vapor such as high-pressure sodium,
metal halide, and fluorescent lamps.
Another comment expressed a differ-
ent view, asserting that a definition
should be so worded as clearly to in-
clude the metal halide lamps.

“Mercury vapor lamp" was not spe-
cifically defined in the October 8, 1976
notice. The Commissioner agrees the
term is ambiguous and should be de-
fined. Therefore, proposed
§ 1040.30(b)(1) defines & ‘“mercury
vapor lamp” to include metal halide
and self-ballasted lamps that contain
primarily mercury in the Inner arc
tube. Metal halide and self-ballasted
types of high-intensity discharge
lamps have similar physical structure

. and emission characteristics, and the

Commissioner believes they could pose
g similar radiation hazard to the
public. The proposed definition, how-
ever, would not apply to high-pressure
sodium lamps or fluorescent lamps be-
cause currently avaflable information
is not sufficient to identify a public
health risk in the use of such prod-
ucts.

8. Several comments requested that
FDA consider minimizing regulatory
restrictions for lamps used with fix-
tures equipped with protective cover-
ings or other means to eliminate any
radiation hazard.

The Commissioner Is aware that
some protective shieldings, preperly
installed, mcy be able to minimize or
eliminate the radicticn horzard. But,
he is not convinced that such shielding
will protect 2gainst injury from UV ra-

ation under all uss conditions, The
Radiation Control for Health and
Safety Act of 1938 provides authority
to issue radiaticnsalety perfermance
standards for the manufacture of elec-
tronic products which emit radiation.
These standards may include require-
ments upon manufacturers to provide
warnings and other information to
users to assure radiation safety. The
Act, however, does not provide clearly
articulated authority for FDA specifi-
cally to regulate the manner in which
an electronic product subject to such a
standard is used. And, in any event,
because of the variety of luminaires
and use conditions, it would neither be
practical nor feasible to impose a stan-
dard on the lamp and luminaire com-
bined. The Commissioner welcomes
comments directed both to the ques-

16999

tion of legal authority to regulate
product use, as well as to the reason-
ableness of such an approach. The
Commissioner, of course, will encour-
age users to employ lamps with a self-
extinguishing feature for all applica-
tions except those cases where the
probabflity of extended human expo-
sure to the UV radiation from a
broken lamp is unlikely. Nevertheless,
the proposed standard would not pre-
clude or prohibit other means to
assure the safe use of mercury vapor
lamps.

9. One comment suggested that the
arc-extinguishing requirement be re-
stricted to mercury vapor lamps of 175
watts and above. The comment argued
that the Intensity of the UV radiation
is much lower for lower-wattage
lamps.

The limited data submitted by the
respondent indicate that the relative
UV intensity from a 75-watt lamp is
only about eight times less than that
{from a 400-watt lamp. These data do
not support the idea as expressed in
the comment that the lower-wattage
lamps are safe. The Commissioner
notes that, owing to different installa-
tlon conditions such as mounting
heights and fixture types, radiation
from a lower-wattage lamp can be just
as hazardous at a closer exposure dis-
tance or for a longer period of expo-
sure time. Further, because of the
structural variations and different op-
erating conditions, it {s not uncommon
for a lower-wattage mercury vapor
lamp to emit radiation comparable to
that from a lamp of higher wattage.
Therefore, the Commissioner con-
cludes it is inappropriate to exempt
lower-wattage lamps from the provi-
sions of the standard.

10. Another comment suggested that
certain tubular-shape and parabolie-
aluminized reflector types of mercury
vapor lIamps that are not intended for
general lighting showld ke exempted
from the seif-extiner’shing require-
ment of the proposed criteria becanse
it is unlizely that pecvle will be ex-
posed for extended pericds of time.

The Commissioncr recognizes that
these tyres of larars are basically in-
tended for apecific purposes scch as
building or landscape floodlighting
and specialized optical applications.
‘These lamps can, however, be used in
applications other than those intend-
ed. Human exposure to unnecessary
short, wavelength UV radiation is still
possible when the outer envelope of
such lamp Is broken. The Commission-
er advises that the proposed standard
would not require that all lamps self-
extinguish, but the standard would re-
quire that lamps that do not meet this
provision be properly labeled ard con-
tain clear warnings against any
misuse,

11. Many comments contended that
any standard should apply to indoor
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installations only, or conversely that
outdoor lishting application be.
exempted.

The Commissioner believes that to
draw a distinction between indoor and
outdoor™ applications oversimplifies
the problem and does not allow for
flexibility for different uses of the
lamps. For example, residential street
lighting is not necessarily less hazard-
ous than the lighting of some unfre-

quented warehouse. The Commission- -

er believes that exposure duration is a
more important factor than is site of
use in evaluating the risk associated
with these products. But he is per-
suaded that the previously proposed

imposition of the standard on all mer--

cury vapor lamps for all applications is
not necessary. He has, therefore, ac-
cepted the concept of two types of
mercury vapor lamps: One that would
be self-extinguishing and one that
would not be, and he has incorporated
this concept into this proposal by pro-
viding separate requirements in
§1040.30¢d) and (e). Adequate safety
warnings would be required on packag-
ing and in advertising for lamps that
are not self-extinguishing. The effec-
tiveness of this approach would
depend on the understanding and co-
operation of the purchaser and user,
particularly those who are responsible
for the installation and maintenance
of the lamps. The Commissioner ex-
pects that a concerted effort on the
part of manufacturers and FDA to in-
crease the public’s awareness of this
problem and the potential liability of
management personnel for injuries
caused by improper use of lamps will
reasonably assure proper use of the
two. types of lamps. However, the
Commissioner welcomes any comment
concerning the adequacy of the pro-
posed two-lamp concept.

GENERAL REQUIREMENTS FOR ALL LAMPS

Proposed § 1040.30(c) would set forth.
the general requirements concerning
certification and identification. Para-
graph (¢)(1) would require all high-in-
tensity mercury vapor lamps to be per-
manently labeled or marked in such
manner that the identity of the manu-
facturer and the month and the year
of manufacture of the lamp can be de-
termined even after the outer enve-
lope is broken or removed. The re-
quired information may be expressed
in code or symbols provided the manu-
facturer has previously supplied the
Director of the Bureau of Radiological
Health with the key to such code or
symbols. For practical reasons, pro-
posed §1040.30 (c)(2) would also
permit the manufacturer, in lieu of
permanently affixing or inscribing
tags or labels on the product itself as
required by §§1010.2 and 1010.3 (21
CFR 1010.2 and 1010.3), to place the
required tags or labels on packaging
that is uniquely associated with the
lamp.
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REQUIREMENTS FOR SELF-
EXTINGUISHING LAMPS

Proposed §1040.30(d)X(1) would re-
quire a self-extinguishing lamp to ter-
minate emission of short wavelength
UV radiation that results from the
electric arc discharge between the
main electrodes of the lamp within a
cumulative operating time not to
exceed 15 minutes following lamp
breakage. Section 1040.30(d)}1)({)
would prescribe the breakage condi-
tions on the effective date of the stan-
dard, while §1040.30(d)(1){i) would
specify more restrictive breakage con-
ditions that apply 6 months after the
effective date.

The Commissioner advises that the
15-minute cut-off time is based on con-
sideration of biological effects, eco-
nomic impact, and technical feasibil-
ity. Data presented by lamp manufac-
turers at the November 25, 1975 meet-
ing between the staff of the Bureau of
Radiological Health and ANSI’s work-
ing group on mercury vapor lamps in-
dicated that more than 93 percent of
the lamps under test extinguished the
arc tube within a period of 15 minutes.
This is believed to be in the range of
extinguishing time that will not affect
either the structural integrity or the
expected life span of the lamp. Thus,
the economic impact of this require-
ment would be minimal. Bioeffects re-
search data indicate, however, that a
shorter cut-off time may be desirable,
and lamp manufacturers have recently
demonstrated that designing a lamp
that would cease operation within a
much shorter period following com-
plete outer bulb breakage is feasible.
Therefore, the Commissioner will re-

_consider and may modify this provi-

sion if life testing on such lamps shows
that adverse effects on the reliability
of the lamp is negligible, or the 15-
minute termination time proves to be
inadequate to protect the public from
injury.

In defining complete breakage or re-
moval of the outer envelope of the
lamp, proposed §1040.30(d)(1)({) exs
cepts fragments of the envelope that
extend 50 millimeters or less from the
base shell—this exception is made for
consistency with ANSI’s specifications
for self-extinguishing lamps. The
Commissioner has proposed this in an
effort to avoid unnecessary conflict
with the voluntary standard. But he
advises that FDA has received reports
of two separate incidents in which
human injury resulted from UV radi-
ation emitted through small holes in
outer envelopes of high-intensity dis-
charge lamps. Accordingly, he helieves
that self-extinguishing lamps must be
required to extinguish when some
fraction, substantially-less than half,
of the outer envelope is removed to
adequately protect public health from
these products when their mechanical
integrity is violated and has so pro-

o

posed in § 1040.30¢a)1Xii). For consis.
tency in cormapliance testing, a hole size
corresponding to a continuous outer
envelope surface area of 3 square
centimeters has been chosen. The cir-
cumstances of the two incidents re-
ported and the fact that in most cases,
the arc tubes used in high-intensity
discharge lamps are not completely ex-
posed by a hole of such size provide
some confidence that the hole slze
limitation is sufficiently small to pro-
vide health protection. At the same
time, FDA tests of currently marketed
self-extinguishing lamps indicate that
such opening is sufficiently large to
activate oxidizing shut-off mecha-
nisms in conjunction with: the other
test conditions of the proposed regula-
tion. Extension of the date for imple-
menting §1040.30¢(d)(1)(il) 6 months
beyond the date other provisions of
the standard become effective will
allow the manufacturers sufficient
time to make necessary adjustments in
their manufacturing procedures. How-
ever, he specifically invites comments
on the differing criteria for breakage
as well as the differing effective dates
for establishing those criteria.

12, Several comments objected to
the self-extinguishing lamp require-
ments. ‘They contended that such
design change would add ¢ost to the
consumer and would also result in
added potential for premature lamp
failure.

The Commissioner advises that, be-
cause FDA has adopted the two-lamp
approach in this proposal, the self-ex-
tinguishing feature is no longer a re-
quirement for all mercury vapor
lamps. He believes that, for self-extin-
guishing lamps, the potential for pre-
mature lamp failure would be signifi-
cantly reduced if the extinguishing
time is permitted to be as long as 15
minutes. Although some increase In
cost of manufacture may occur, such
increase should be small and is justifi-
ailgf for lamp applications of higher
risk.

13. One comment stated that a self.
extinguishing lamp can create a more
serious hazard than the one it seeks to
avoid because the arc tube of such
lamp can remain electrically hot al-
though it is no longer lichted. The
comment stated that a lighted arec
gubée would warn against direct con-

act,

The Commissioner considers the
elimination of the unnecessary harm-
ful UV radiation to protect the un-
aware public to be very important,

" Purther, the electrical shock hazard

that might be posed by an extin-
guished arc tube should be the same
for self-extinguishing lamps and lamps
that are not self-extinguishing. He
therefore rejects the comment.

14. Some comments suggested that a
special lamp with a keyed or special
base be developed for indoor applica-
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tions so that all new {fixtures for
indoor or similar applications would
use a special socket, and the inter-
changeability of one type of lamp for
another could be prevented by provid-
ing an adaptor for existing fixtures.

The Commissioner recognizes the
merit of a special base for certain
types of application, but believes that
the two-lamp approach in this pro-
posed regulation makes this sugges-
tion wunnecessary. Because of the
nature of usage of these lamps and the
risk of management liability if instal-
lations do not employ safe lighting,
the Commissioner has tentatively con-
cluded that the suggested special base
requirement is not needed. He does,
however, welcome comments on this
point.

Proposed §1040.30(d}2) would re-
quire the self-extinguishing type of
Iamp to be labeled with the letter “T”
both on the base and the outer enve-
Jlope of the lamp. -Proposed
§ 1040.30(dX(3) would specify the label-
ing requirement on lamp packaging,
including the display of the letter “T,”
and a statement regarding the self-ex-
tinguishing feature of the lamp and
the risk of injury from operation of a
damaged lamp. -

REQUIREMENTS FOR NON-SELF-
EXTINGUISHING LAMPS

Proposed §1040.30(e) would require
amanufacturers of non-self-extinguish-
ing mercury vapor lamps to provide
jdentification Ilabeling on both the
lamp and lamp packaging. In addition,
warnings concerning the risk of acute
skin and eye injury and long-term ef-
feets such as cancer from exposure to
UV radiation emitted by damaged
lamps would be required on lamp
packaging and in all advertising mate-
rials for such lamps. Included in the
warning statement is a recommenda-
tion not to use these lamps in applica-
tions where excessive human exposure
is likely to occur.

The term “excessive human expo-
sure” is difficult to define quantita-
tively because injury potential de-
pends upon a number of factors in-
cluding the shielding of the lamp, the
wattage and mounting height of the
lamp, the duration of exposure to the
radiation, and the skin sensitivity of
the exposed individual. However, re-
ports of injury received by the Bureau
indicate that the use of this type of
lamp in areas not routinely occupied
by people, such as most street lighting
and outdoor area lighting, does not
result in excessive human exposure.

15. Comments were received support-
ing the general concept of proper
warning for the use of these lamps.
Some comments suggested specific
wording to be used for the label. One
suggested that the sale of these lamps
be restricted to utilities only. Another
suggested that the lamp base be color-
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coded. Still another recommended
that, for industrial applications, such
lamps be tested and labeled with a
minimum installation distance from
potentially exposed employees.

The Commissioner has carefully
considered these comments in the
preparation of the proposed regula-
tion. Suggestions that have not been
accepted are believed to be elther im-
practical or unnecessary as mandatory
requirements. However, the proposal
does not preclude the manufacturers
from providing, in addition to that
prescribed in the regulation, any other
information that is helpful for the
safe use of the product.

TesT CONDITIONS

Proposed §1040.30(f) would pre-
scribe the conditions of testing for
compliance with the standard. The
prescribed conditions are the direct
result of modification of the test con-
ditions as proposed in the agency's
previously published radiation safety
criteria for mercury vapor lamps based
on comments received, the ANSI ston-
dard for such lamps, and other public
health considerations.

Background information on the pro-
posed standard is on file with the
Hearing Clerk, Food and Drug Admin-
istration. Included is a documentation
report that provides 2 summary of the
rationale for the technical require-
ments of the proposal. In addition, a
copy of each of the references cited in
the report is on file.

The Commissioner has carefully
considered the environmental effects

of the proposed regulation and, be-

cause the proposed action will not sig-
nificantly affect the quality of the
human environment, has concluded
that an environmental impact state-
ment is not required. A copy of the en-
vironmental impact assessment is on
file with the Hearing Clerk, Food and
Drug Administration.

Therefore, under the Public Health
Service Act of 1968, as amended by the
Radiation Control for Health and
Safety Act of 1968 (sec. 358, 82 Stat.
1177-1179 (42 U.S.C. 263(f)) and under
authority delegated to him (21 CFR
5.1), the Commissioner proposes to
amend Part 1040 by adding new
§ 1040.30, to read as follows:

§1040.30 High-intensity mercury vapor
discharge lamps.

(a) Applicability. The provislons of
this section apply to any high-intensi-
ty mercury vapor discharge lamp that
is designed, intended, or promoted for
illumination purposes and is manufac-
tured or assembled on or after (6
months after the date of publication
of the final rule in the FEDERAL RESGIS-
TER), except as described in paragroeph
(d)(1)(ii) of this section.

(b) Definitions. (1) “High-intensity
mercury vapor discharge lamp®” means
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any loamp including any “mercury
vapor,” “metal halide,”” and “self-bal-
lasted” lamp incorporating 2 high-
prezsure arc discharge tube with a fill
consisting primarily of mercury that is
contained within an ocuter envelope.

(2) *Advertisement’” means any cata-
log, specification sheet, price list, and
any other descriptive or commercial
brochure and literature, including vid-
eotape and film, pertaining to high-in-
tensity mercury vapor discharge
lamps.

(3) “Pockaging” means any lamp
carton, outer wrapping, or other
means of containment intended for
the storage, shipment, or display of
high-intensity mercury vapor lamps
and Is intended to identify the con-
tents or recommend its use.

(4) “Outer envelope” means the
lamp element, usually glass, surround-
ing a high-prezsure arc discharge tube
that attenuates the emission of
shortwave ultraviolet radiation when
intact.

(5) “Shortwave ultraviolet radiation”
means ultraviolet radiation with wave-
lencths shorter than 320 nanometers.

(6) “Cumulative operating time”
means the sum of the times during
which electric current passes through
the high-prezsure arc discharge.

(7) “Self-extinguishing lamp” means
a hish-intensity mercury vapor dis-
charge lamp that is intended to
comply with the requirements of para-
%}‘aph (d)(1) of this section as applica-

€.

(¢) General requirements for all
lamps. (1) Each high-intensity mer-
cury vapor dizcharge lamp shall:

(i) 2dect the requirements of either
paragraph (d) or paragraph (e) of this
section, and

(i) Be permanently labeled or
marked in such a manner that the
name of the manufacturer and the
menth and year of manufacture of the
Iamp can be determined on an intact
lamp and after the outer envelope is
broken or removed. The name of the
manufacturer and month and year of
meanufacture may be expreszed in code
or symbols, provided the manufactur-
er hos previously supplied the Direc-
tor, Bureau of Radiological Health,
with the key to such code or symbols
and the location of the coded informa-
tion or symbols on the lamp.

(2) In lieu of permanently affixing
or inscribing tags or labels on the
product os required by §§ 1010.2{b) and
1010.3(2) of this chapter, the manufac-
turer of any high-intensity mercury
vapor discharge lamp may permanent-
1y affix or inscribe such reguired tags
or labels on the lamp packaging
uniquely associated with the applica-
ble lamp(s).

(d) Requirements for self-extinguish-
ing lemps—(1) Barimum cumulatire
operaling time. Each self-extinguish-
ing lamp shall cease operation within
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a cumulative operating time not to
exceed 15 minutes following:

(i) Complete breakage or removal of
the outer envelope (with the exception
of fragments extending 50 millimeters
or less from the base shell), and

(ii) On or after (1 year after the date
of publication of the final rule in the
FEDERAL REGISTER), breakage or remov-
al of any portion of the outer envelope
having a surface area not smaller than
3 contiguous square centimeters.

(2) Lamp labeling. Each self-extin-
guishing lamp shall be clearly marked
with the letter “T” on the outer enve-
lope, and on the base of the lamp.

(3) Lamp packaging. Lamp packag-
ing for each self-extinguishing lamp
shall clearly and prominently display:

(i) The letter “T,” and

(il) The words “This lamp is de-
signed to extinguish within 15 minutes
after the outer envelope is broken. To
avoid possible injury, DO NOT OPER-
ATE LAMP IF DAMAGED.” -

(e) Requirements for lamps that are
not  self-extinguishing . Lamps—(1)
Lamp labeling. Any high-intensity
mercury vapor discharge lamp that
does not comply with paragraph (dX1)
of this section shall be clearly and leg-
ibly marked with the letter “R” on the
outer envelope, and on the base of the
lamp.

(2) Lamp packaging. Lamp packag-
ing for each high-intensity mercury
vapor discharge lamp that doés not
comply with paragraph (d)(1) of this
;(;ﬁ:tion shall clearly and prominently

la,

(i) The lefter “R,” and

(ii) The words “WARNING: Do not:
use in applications where excessive
human exposure is likely to occur.
Damaged lamps of this type, if operat-
ed, can emit dangerous ultraviolet ra-
diation that may result in acute skin
and eye injury and long-term effects
such as cancer.”

(3) Lamp advertisement, Advertising

for any high-intensity mercury vapor
discharge lamp that does not comply
with paragraph (d)X1) of this section
shall prominently display the follow-
ing wording, “WARNING: Do not use
in applications where excessive human
exposure is likely to occur. Damaged
lamps of this type, if operated, can
emit dangerous ultraviolet radiation
that may result in acute skin and eye
injury and long-term effects such as
cancer.”
* (f) Test conditions. Any high-inten-
sity mercury vapor discharge lamp
under test for compliance with the re-
quirements set forth in paragraph
(d)(1) of this section shall be started
and operated under the following con-
ditions as applicable:

(1) Lamp voltage, current, and orien-
tation shall be those indicated or rec-
ommended by the manufacturer for
operation of the undamaged lamp.

(2) The lamp shall be started and op-
erated on'a reference ballast.
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(3) The lamp shall be started in air
that has a temperature of 25°+5° C.
Heating and movement of the air sur-
rounding the lamp shall be that pro-
duced by the lamp and ballast alone.

(4) If any test is performed in an en-
closure, the enclosure shall be not less
than 0.227 cubic meter (8 cubic feet).

(5) Any lamp designed to be operat-
ed only in a specific fixture or lumin-
aire that the lamp manufacturer sup-
plies or specifies shall be tested in that

. fixture or luminaire. Any other lamp

shall be tested with no reflector or
other surrounding material.

Interested persons may, on or before
May 22, 1978, submit to the Hearing
Clerk (HFC-20), Food and Drug Ad-
ministration, Room 4-65, 5600 Fishers
Lane, Rockville, Md. 20857, written
comments regarding this proposal.
Four copies of all comments shall be
submitted, except that individuals
may submit single copies of comments,
and shall be identified with the Hear-
ing Clerk docket number found in
brackets in the heading of this docu-
ment. Received comments may be seen
in the above office between the hours
of 9 a.m. and 4 p.m., Monday through
Friday.

Note.—The Food and Drug Administra-
tion has determined that this document
does not contain a major proposal requiring
preparation of an economic impact state-
ment under Executive Order 11821 (as
amended by Executive Order 11949) and
OMB Circular A-107. A copy of the econom-
ic impact assessment is on file with the
Hearing Clerk, Food and Drug Administra-
tion. ’

Dated: April 14, 1978.

_  JoserH P. HILE,
Associate Commissioner
Jor Compliance.

[FR Doc. 78-10792 Filed 4-20-78; 8:45 am]

[6820-32]

UNITED STATES ARMS CONTROL
AND DISARMAMENT AGENCY

[22 CFR Part 603]
PRIVACY ACT POLICY AND PROCEDURES

Proposed Rulemaking

AGENCY: U.S. Arms Control and Dis-
armament Agency.

ACTION: Proposed rule.

SUMMARY: The U.S. Arms Control
and Disarmament Agency proposes to
amend its Privacy Act policy and pro-
cedures regulations. The Agency is be-
ginning a fellowship grant program to
individuals for the study of arms con-
trol subjects. The purpose of this pro-
posed amendment is to exempt from
disclosure in accordance with the re-
quirements of the Privacy Act a cer-
tain part of the system of records that
must be established to administer the
program.

DATES: Comments due: on or before
May 22, 1978,

ADDRESS: Send comments to: The
Office of the General Counsel, U.S.
Arms Control and Disarmament
Agency, Washington, D.C. 20451,

FOR FURTHER INFORMATION
CONTACT:

Mr. Charles R. Oleszycki, Office of
the General Counsel, U.S. Arms
Control and Disarmament Agency,
ggg.ghington, D.C. 20451, 202-632-

SUPPLEMENTARY INFORMATION:
A limited number of fellowships will
be granted by the Agency for the
study of arms control subjects. 'The
fellowships will be granted on & com-
petitive basis to qualified individuals
who apply to the Agency for this pur-
pose. The proposed amendment would
exempt from disclosure the identity of
an individual who makes a specific rec-
ommendation or a specific evaluation
regarding the merits of an application.
The recommendations and evaluations
themselves will not be exempt, but
would be provided to individual appli-
cants requesting them with the name
of the author deleted. Similarly, the
identity of all the recommendors and
evaluators of a particular application
will not be exempt, but the identity of
an individual who makes a specific rec-
ommendation or evaluation will not be
disclosed.

The purpose of this document, in ac-
cordance with the requirements of the
Privacy Act, 5 U.S.C. 552a(k), is to glve
notice that the U.S. Arms Control and
Disarmament Agency proposes to
amend title 22 Code of Federal Regu-
lations Part 603. The proposed rule
would amend the present regulations
by: (1) redesignating the present para-
graph (b) of §603.8 as (c), and (2)
adding a new paragraph (b) to § 603.8.

Interested persons may participate
in the proposed rulemaking by submit«
ting written data, views, or arguments,
in duplicate, to the Office of the Gen-
eral Counsel, U.S. Arms Control and
Disarmament Agency, Washington,
D.C. 20451. No public hearing will be
held. All written communications re-
ceived on or before May 21, 1978, will
be considered before action is taken on
this proposal. The proposal may be
changed in light of the comments re-
cefved.

Copies of all written comments re-
ceived will be available for examina.
tion during normal business hours in
the Agency’s Library, located in Room
804, State Annex 6, 1700 North Lynn
Street, Rosslyn, Va.

In consideration of the foregoing, it
is proposed to amend 22 CFR Part 603
as follows:

1. The present paragraph (b) of
§603.8 is hereby redesignated as parae
graph (c).

2. A new paragraph (b) is hereby
added to § 603.8 to read as follows;
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§ 603.8 Exemptions.
z E 3 E 3 *

(b) As authorized by the Act, the fol-
lowing categories of records are
hereby exempted from the require-
ments of Section (dX1) of 5 U.S.C.
552a, and will not be disclosed to the
individuals to which they pertain:

(1) System of Records ACDA-15—
Fellowship Grants Records. This
system contains information on appli-
cants for and recipients of the Agen-
cy’s fellowship grants. The only infor-
mation which will not be disclosed is
investigatory material compiled solely
for the purpose of determining suit-
ability, eligibility, or qualifications for
federal civilian employment, military
service, federal contracts, or access to
classified information, which is
exempt from disclosure by the Act (5
U.S.C. 552a(k) (5), but only to the
extent that the disclosure of such ma-
terial would reveal the identity of a
source who furnished information to
the government under an express
promise that the identity of the source

would be held in confidence.
* * x t *
Dated: April 14, 1978.

Jantes T. HACKETT,
Administrative Direclor.

[FR Doc. 78-10936 Filed 4-20-78; 8:45 am]

[4510-26]
DEPARTMENT OF LABOR
Occupationcl Safety and Health Adminstration

[29 CFR Part 1952]
SOUTH CAROLINA
Request for Comments

AGENCY: Occupational Safety and
Health Administration, U.S. Depart-
ment of Labor. .

SUMRBIARY: This notice request
public comment on whether the Assis-
tant Secretary of Labor for Occupa-
tional Safety and Health (hereinafter
called the Assistant Secretary) should
accept or deny, in whole or in part, a
petition by the American Federation
_of Labor-Congress of Industrial Orga-
nizations (herinafter called the A¥FL-
CIO) to withdraw approval of the
South Csrolina State Plan for the de-
velopment and enforcement of State
occupational safety and health stan-
dards. The notice also provides an ad-
ditional time period for public com-
ment on the petition filed by the Caro-
lina Brown Lung Asscciation (43 FR
4072). This additional time period was
requested by the South Carolina Gen-
eral Assembly’s Textile Studies Sub-
committee.

DATES:; Comments and requests for
hearing should be submitted by May
22, 1978.

ADDRESS: Written comments and re-
quests for an informal hearing should
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be submitted to the Director, Federal
Compliance and State Program, Occu-
pational Safety and Health Adminis-
tration, Room N-3608, 200 Constitu-
ti(;m Avenue NW. Washington, D.C.
20210.

FOR FUTHER INFORMATION
CONTACT:

Veronica Allen, Project Oificer,
Office of State Programs, Occupa-
tional Safety and Health Adminis-
tration, Room N-3608, 200 Constitu-
tion Avenue NW,, Washington, D.C.
20210, 202-523-8031.

SUPPLEMENTARY INFORMATION:
BACKGROUND

On March 6, 1978, Assistant Secre-
tary received a petition from the AFL-
CIO, regarding the South Carolina
State Plan for Occupational Safety
and Health. The petition requests the
Assistant Secretary, pursuant to 29
CFR 1955, to withdraw approval of
the South Carolina State Plan. The
petition specifies several reasons for
withdrawal of approval, which are dis-
cussed below.

The South Carolina State plan was
approved under section 18(¢c) of the
Occupational Safety and Health Act
of 1970 (29 U.S.C. 651) (hereinafter
called the Act), as a developmental

“plan on November 30, 1872 (37 FR

25933), and was certified under 29
CFR 1902.34 to have complied with all
development steps on August 3, 1876
(41 FR 32424). It is described at 29
CFR Part 1952 Subpart C.

DEscRIpTION

The petition alleges three general
areas where the South Carolina Plan
is deficient.

(1) The petition alleges that the
State has failed to meet the develop-
mental steps under its plan in that the
State's legislation does not adequately
provide for: promulgation of emerzen-
cy temporary standards, procedures
for the promulgation of rules and reg-
ulations, employee notice of variance
applications, employee and employer
notice of their rights to contest cita-
tions and penalties, notification of the
denial of a request for a special inspee-
tion, consideration of relcvant factors
in penalty computations, de minimis
violations, notice of employee rights to
request an inspection and notify an in-
spector of possible violations, time
limits for notification to a complain-
ant of the determination of a diserimi-
nation complaint, and employee obli-
gations and duties.

(2) The petition also alleges that the
Quarterly Reports of State operations
demonstrate that the program has
failed to provide for effective enforce-
ment. The petition alleres that the re-
ports demonstrate: A hich rate of
missed violations, inadequate inspec-
tion of health hazards, incorrect
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health sampling techniques, improper
classification of violations, improper
scheduling of inspections, lengthy
delay in the scheduling of hearings,
failure to cchedule hearings on con-
tested citations for violation of the
cotton dust standard, failure to con-
duct inspections of establishments
where employees are exposed to
cotton dust, unwarranted reduction of
penalties by hearing examiners, inad-
equate troining, inadequate inspection
of migrant labor camps, improper pro-
cedures for citation of equipment tem-
porarily out, of use, inadequate proce-
dure for the handling of informal com-
plaints, improper handling of petitions
for modification of abatement dates,
inadequate enforcement action with
regard to noise violations, and the lack
of seporation between enforcement
and consultation.

(3) The petition also alleges deficien-
cies in the State’s regulations in the
areas of: review of decisions not to
{ssue a citation, notification to em-
ployees of petitions for modifications
of abatement dates, the department’s
authority to modify citations, grounds
for employee complaints, advance
notice of inspections, posting of cita-
tions, I=suance of citations, profection
%i trade secrets, and employee obliza-

ons.

CorzienT REQUESTED

Comment is reguested on any or all
of the allegations in the petition both
as to their validity and whether, if
valid, they are cause for withdrawal
under section 18 of the Act as provided
in 29 CFR 1955.3.

ExtENsIoN or Trmie To ColMENT

In response to a request from the
South Carolina General Assembly’s
Textile Studies Subcommittee, com-.
ments may also be submitted on the
petition received from the Carolina
Brovn Lung Association, which was
oricinally published for public com-
E%ent on January 31, 1978, (43 FR

27).

AVAILABILITY OF TEE PETITION AND
PusLIC SUEIISSIONS FOR INSPECTION
AnD COFYING

A copy of both petitions and 2l
public comments and requests may be
inspected and copied during normal
businezs hours at the Office of the Di-
rector, Federal Compliance and State
Programs, ©ccupational Safety and
Health Administration, Room IN-3803,
200 Constitution Avenue NW., Wash-
ington, D.C. 20210; at the Office of the
Regional Administrator, Occupational
Safety and Health Administration,
Suite 507, 1375 Peachtree Street NW.,
Atlanta, Ga. 303093; and the Office of
the Area Director, Occupational
Safety and Health Administration,
2711 Middleburg Drive, Suite 102, Kit-
trell Center, Columbia, S.C. 23205.
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If it is determined that substantial
objections have been filed, which war-
rant public discussion an informal
hearing on the petition may be held.
All relevant comments, arguments and
requests submitted in accordance with
this notice will be considered and a de-
cision to grant or deny the petitions
will thereafter be issued.

Signed at Washington, D.C. this
14th day of April 1978.

EuLa BINGHAM,
Assistant Secretary of Labor.

LFR Doc. 78-10913 Filed 4~20-78; 8:45 am]

[6560-01]

ENVIRONMENTAL PROTECTION
AGENCY

[40 CFR Part 52]
[FRL 885-6]

APPROVAL AND PROMULGATION OF
IMPLEMENTATION PLANS

Revision to the illinois State Implementation
Plan

AGENCY: Proposed rule.

SUMMARY: These proposed rules are
revisions to the Illinois State Imple-
mentation Plan (SIP) submitted by
the Illinois Environmental Protection
Agency (IEPA), under section 110 of
the Clean Air Act. These revisions per-
tain to emission limitatiohs for partic-
ulate matter from grain handling and
grain drying operations. The objec-
tives of these regulations are to main-
tain satisfactory air quality and elimi-
nate nuisances caused by particulate
emissions from such operations.

DATE: Comments must be received on
or before May 22, 1978.

ADDRESSES: Address comments to:
Genrge R. Alexander, Jr., Regional
Administrator, Attention: Air Pro-
grams Branch, U.S. Environmental
Protection Agency, 230 South Dear-
born Street, Chicago, I11. 60604.

Copies of the proposal are available
for public inspection during normal
business hours at the above address
and at: U.S. Environmental Protection
Agency, Public Information Reference
Unit, Room 2922, 401 M. Street SW,,
Washington,; D.C. 30460; Illinois Pollu-
tion Control Board, Suite 300, 309
West Washington Street, Chicago, Ill.,
60606: or Illinois Environmental Pro-
tection Agency, 2200 Churchill Road,
Springfield, 111, 62706.

FOR FURTHER INFORMATION
CONTACT:

Daniel R. Adams, Illinois State Spe-
cialist, Air Programs Branch, U.S.
Environmental Protection Agency,
Region V, 230 South Dearborn
Stréet, Chicago, Ill. 60604, 312-353-
2205. -

PROPOSED RULES

SUPPLEMENTARY INFORMATION:
The Illinois SIP does not currently
contain a specific regulation for con-.
trolling particulate emissions generat-
ed from grain handling and drying op-
erations. However, the Illinois SIP
does control particulate emissions
from grain handling and drying oper-
ations through a general process
weight emission standard which the
IEPA has found to be inadequate in
controlling emissions from this catego-
ry of sources. This revision to the Illi-
nois SIP is a supplement to Rule 203
of the Illinois Air Pollution Control
Regulations. It provides for control
strategies on grain handling oper-
ations depending on the grain
throughput capacity of the operation.
On November 6, 1972, the IEPA pro-
posed amendments (R72-18) to Chap-

ter 2 of the Air Pollution Regulations
" for the purpose of altering particulate

regulations and operating permit re-
quirements for grain handling and
drying operations. The Illinois Pollu-
tion control Board (IPCB) held three
public hearings on the IEPA proposal:
On March 14, 1973, in Urbana; April
23, 1973, in Peoria; and May 16, 1973,
in Galesburg. As a result of these
hearings, a joint IEPA-Industry Task
Force was organized to develop revi-
sions to the proposed regulations.

On April 22, 1974, the IEPA submit-
ted the proposed amendments to the
IPCB. Public hearings on these pro-
posals were held: On June 18, 1974,
Mount Vernon; June 24, 1974, Deca-
tur; July 9, 1974, Galesburg; July 17,
1974, LaSalle-Peru; and August 5,
1974, Chicago. Relevant testimony and
documents submitted during the 1973
public hearings for Regulation R72-18
were included as a part of this pro-
ceeding.

On June 13, 1975, the IPCB adopted
Air Pollution Regulation R72-18.
Under this amendment to the Illinois
Air Pollution Control Regulations,
grain handling and drying operations
are exempt from Rules 203(a), 203(b),
203(c), and 203(£)(2), which include
process weight standards and fugitive
dust regulations, unless a facility is re-
quired to comply with these rules in
accordance with provisions in Rule
203(d)(9)(K). The amendment also es-

-tablishes a permit system under which

existing grain handling operations
with an annual grain throughput of
300,000 bushels or more, and existing
grain drying operations with a total
grain drying capacity in excess of 7650
bushels per hour for 5 percent mois-
ture extraction, shall apply for an op-
erating permit by December 31, 1975.
Al grain handling and drying oper-
ations, regardless of size, must imple-
ment and use specific housekeeping
practices. With regard to grain han-
dling facilities having a grain through-
put exceeding two million bushels per
year and located within .designated

major population areas, air pollutants
collected must be ducted through air
pollution control equipment which has
a removal efficiency of 98 percent by
weight prior to release into the atmo-
sphere.

On June 30, 1975, the IPCB promul-
gated the air pollution regulations for
grain handling and drying operations.
This regulatory change was submitted
to the U.S. EPA as a proposed revision
igqghe Illinois SIP on November 29,

The Administrator’s declsion to ap-
prove or disapprove the plan revision
will be based on whether it meets the
requirements of section 110¢a)2)(A)-
(K) of the Clean Air Act and EPA reg-
ulations in 40 CFR Part 51. This revi-
sion is being proposed pursuant to sec-
tions 110(a) and 301 of the Clean Air
Act, as amended (42 U.S.C, 7410 and
7601). .

Part 52 of Chapter I, Title 40, Code
of Federal Regulations, is proposed to
be amended as follows:

1, Section 52.720 is amended by
f.dding new paragraph (c)(12) as fol-
ows:

§52.720 Identification of plan.

* * * ] ]

(c) L B B

(12) On November 29, 1977, the Illi-
nois Environmental Protection Agency
submitted grain handling and drying
emission limitations as revisions to
Rule 203.

Dated: April 7, 1978.

GEORGE R. ALEXANDER, JT.,
Regional Administrator.

[FR Doc. 78-10778 Filed 4-20-78; 8:45 aml

[7035-01]

INTERSTATE COMMERCE
COMMISSION

[Ex Parte No. MC-19 (Sub-No. 16(a)]
[49 CFR Parts 1056, 1322]

PRACTICES OF MOTOR COMMON CARRIERS
OF HOUSEHOLD GOODS

Use of Credif Card Systems

AGENCY: Interstate Commerce Com-
mission.

{XCTION: Notice of proposed rulemak-
ing.

SUMMARY: The Interstate Com-
merce Commission proposes to modify
its regulations governing the participa-
tion of motor common carriers of
household goods in credit card sys-
tems. The proposed modifications are
intended to facilitate implementation
of credit card plans pursuant to which
shippers of household goods could use
duly issued credit cards to pay for in.
terstate transportation services.
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DATES: Comments must be filed Witﬁ
the Commission on or before June 5,
1978.

ADDRESSES: An original and 11
copies (when possible) of each submis-
sion should be forwarded to: Secre-
tary, Interstate Commerce Commis-
sion, Washington, D.C. 20423.

FOR FURTHER INFORMATION
CONTACT:

Michael Erenberg, 202-275-7252.

SUPPLEMENTARY INFORMATION:
Allied Van Lines, Inc., recently sought
the Interstate Commerce Commis-
sion’s approval of two plans under
which it proposed to extend to ship-
pers of household goods the opportu-
nity to use credit cards to pay for in-
terstate transportation charges. The
Commission was constrained to disap-
prove the proffered plans because
they (1) were not equally available to
all motor common carriers of house-
hold goods, (2) contained provisions
permitting charge-backs against Al-

lied’s account in specified instances, -

and (3) were to be operated under an
arrangement whereby Allied would
pay the participating financial institu-
tion a percentage service fee.

The plans submitted for approval
were two of the most widely used
credit card systems in this country—
VISA and Master Charge. The conflict
between the Commission’s credit card
regulations and the customary provi-
sions of these prominent plans caused
concern about the efficacy of the cur-
rent regulation.

The regulations governing the par-
ticipation of motor common carriers of
household goods in credit card systems
(49 CFR 1056.25) were promulgated in
~ Ex Parte No. MC-19 (Sub-No. 16),
Practices of Motor Common Carriers
of Household Goods (Use of Credit
Card Systems), 118 M.C.C. 746 (1973).
Section 1056.25(2) now requires a car-
rier to obtain the Commission’s ap-
proval of credit card plans by submit-
ting copies of its agreements with each
financial institution participating in
the plan. A plan will not be approved
unless it is equally available to all cer-
tificated motor common carriers of
household goeds. In the Sub-16 pro-
ceeding, the Commission discussed
other considerations which would bear
on its decision to approve or disap-
prove: 2 particular credit card plan.
The Commission specifically interdict-
ed charge-back provisions and percent-
age service changes. The former were
denounced because they would give
rise to a potential for contravention of
the Commission’s general credit regu-
lations, particularly 49 CFR 1322.1
which limits the length of time for
which carriers of -household goods
may extend credit to shippers of the
same. The latter, it was feared, would
permit participating financial institu-
tions to exercise discriminatory prefer-
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ences amongst household goods carri-
ers. It was also thought that percent-
age services charges could constitute
rebates.

‘The Commission has received appli-
cations for credit card plan participa-
tion from only three carriers, Bekins
Van Lines Company, North American
Van Lines, Inc.,, and Allied Van Lines,
Inc. (two plans). After brief attempts
at implementation the first two plans
were aborted. As was noted, the last
were disapproved.

The disapproval of Allied's plans re-
vealed that the present regulatory
scheme does not accommeodzte credit
card systems commonly used in this
country. The amendments proposed in
this proceeding are based on a reap-
praisal of the practices of the banking
community, a reassessment of the
extent to which the Interstate Com-
merce Act and the Commission’s regu-
lations can accommodate certain of
those practices, and & recornition of
the role credits cards play in ocur econ-

omy.

The Interstate Commerce Commis-
sion proposes to amend Parts 1056 and
1322 of Title 49 of the Code of Federal
Regulations by (1) deleting the pre-
sent § 1056.25 and by substituting for
that section the regulations set forth
in the appendix to this notice, and (2)
adding §1322.6 as set forth in the ap-
pendix.

The proposed regulations would
modify the existing regulations at 49
CFR 1056.25 and 49 CFR Part 1322
and relax the restrictions in Ex Parte
No. MC-19 (Sub-No. 16) in the follow-
ing manner. Proposed §1056.25(a)
would provide easier access to credit
card plans. The present regulation re-
quires only that plans be equally avail-
able to carrlers desiring to participate.
However, it has been interpreted to
prohibit plans not offered to all carri-
ers by a specific financial institution.
This interpretation igmores the fact
that banks offering plans are mere
frandhisees of entities which control
the credit card system. It also places
an individual bank in a position where
it is obligated to do business with cus-
tomers it would ordinarily, as a matter
of sound business practice, turn away.
Finally, so restrictive an approach dis-
regards the fungible nature of major
credit card systems.

Proposed §1056.25(b) iIs designed to
permit the inclusion of charge-back
provisions in credit card agreements.
Since the promulgation of the present
regulations, Congress has enacted into
law the Truth-in-Lending Act of 1974
(15 U.S.C. 1601 et seq.), which, as a
practical matter, requires banks to
have recourse against participating
merchants in certain circumstances.
The Commission precluded charge-
back provisions to eliminate the possi-
bility of a carrier violating the time
limits and terms for the extension of
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credit provided in 49 CFR Part 1322.
The proposed §1322.6 will exempt
credit card shipments from the restrie-
tions applicable to ordinary extensions
of credit. In permitting this exemption
we percelive no potential for unjust dis-
crimination or undue preference or
prejudice. If systems were in fact used
for such purposes, the Commission
would exercize its right reserved in
proposed § 1056.25¢e) to disapprove the
carrier's further participation in the
credit card plan. Charge backs should
occur only in rare instances involving
a carrler's neglicence or dereliction of
its contractual obligations with the
participating financial institution.

Proposed § 1056.25(c) would permit a
participating carrier to contract with a
financial institution for payment of a
calculated percentage of the gross
credit charge. Service charges compen-
sate banks for costs attendant fo
credit checks and the expenses of col-
lection and of processing sales slips
through interchange facilities. In addi-
tion, the fees reflect that the bank
bears the credit risik inherent in credit
card use, 2 risk which is proportional
to the amount of the transaction. In
most instances, a percentage service
charge fee wounld not appreciably
exceed the $10 flat service charge the
Commission currently requires. Most
financial institutions now use comput-
ers programmed to handle percentages
only. Percentage service charges rea-
sonably related to the services banks
actually perform would accommadate
banking practices and not appear to
constitute rebates. .

Proposed §1056.25(d) would retain
the reporting requirements of the pre-
sent regulation for one year only.
Thereafter, participating carriers
would provide the information now re-
quired by the regulations on a yearly
basis. The current reporting require-
ments, though somewhat burdensome,
are necezsary if the Commission is to
evzaluate fully carrier participation in
credit card plans. After the first year,
however, it is felt that the need for
Commission secrutiny is outweighed by
burden of frequent periodic reports.

Proposed § 1056.25¢e) would explicit-
1y reserve the Commission’s right to
withdraw approval of credit card
plans. This section would enable the
Commission to preclude individuzl or
collective carrier participation in
credit card plans in the event of abuse
of such plans or the Commission’s de-
termination that continued participa-
tion would not be in the public inter-

est.

Proposed §1056.25(f) would provide
a cross reference to the exemption
found in proposed §1322.6. The Com-
mission wishes to stress that the pro-
posed regulations are subject to revi-
sion in the public interest and should
not be viewed as the Commission’s
{inal statement of its position.
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The parties are invited to discuss
any issues which the proposed regula-
tions raise. If participants in this pro-
ceeding object to particular provisions
of the proposed regulations, they are
urged ‘to state their objections with
specificity, and to propose alternative
solutions (including alternative draft
provisions).

All written submissions will be avail-
able for public inspection during regu-
lar business hours at the office of the
Interstate Commerce Commission,
12th and Constitution, NW., Washing-

, ton, DC.,

Copies of this notice will be served
on all persons that participated in Ex
Parte No. MC-19 (Sub-No. 16).

This notice of proposed rulemaking
is issued under the authority of part IT
of the Interstate Commerce Act and
the provisions of 5 U.S.C. 552, 553, and
559 (the Administrative Procedure
Act).

sIssued in Washington, DC, April 10,
1978. -
H. G. HoMueE, Jr.,
Acting Secretary.

The Commission proposes to amend
49 CFR 1056 by deleting present
§1056.25 and by substituting for that
section the following:

§1056.25 Credit card plans; reporting re-
quired.

(2) BEach motor common carrier of
household goods desiring to partici-
pate in a credit card plan must obtain
prior approval for such plan from the
Interstate Commerce Commission by
submitting a copy of its agreement
with the financial institution offering
participation in the plan. Approval of
such plans will be given: Provided,
That the plan for which approval is
sought or a sufficiently similar plan is
equally available to any motor
common carrier of household goods
desiring to participate and does mot
contain terms or conditions contrary
to paragraph (b) and (c) of this sec-

tion. Approval or disapproval will be,

made informally by the Commission in
the form of a letter. Notice of appro-
vals will be published by the Commis-
sfon in the FEDERAL REGISTER.

(b) The inclusion in a credit card
agreement of provisions permitting
the participating financial institution

to charge-back a carrier’s account’

shall not result in aiitomatic disap-
proval of a credit card plan so long as
such charge-backs are made only in
circumstances where a carrier has (1)
failed to exercise due diligence in ex-
tending credit or (2) breached the
terms of its agreement with the finan-
cial institution in extending credit.

(c) A carrier seeking to participate in
a credit card plan may contract with
the participating financial institution
for the payment of a percentage ser-
vice charge to the financial institution:

PROPOSED RULES

Provided, That the amount of such
service charge is-reasonably related to
services performed by the financial in-
stitution in conjunction with the oper-
ation of such plan. In no event shall a
carrier of household goods in its tar-
iffs assess a shipper or any group of
shippers with a charge or charges to
compensate such carrier for the cost
of such service charges.

(d) Each motor carrier of household
goods participating in an approved
credit card plan shall during the first
full year of its participation in such
plan file with the Commission quarter-
1y reports showing (1) by bill of lading
number and dafe each shipment trans-
ported for which a credit card was uti-
lized by the shipper for the payment

. of all or a portion of the total charges,

(2) the total charges for each such
shipment, (3) the amount paid by car-
rier for credit checks and collection
service on each shipment, (4) the
points from and to which each such
shipment moved, (5) the credit card
system utilized (and the financial in-
stitution controlling the said system)
for each such shipment, and (6) the
quarterly totals for items (1), (2), and
(3). Thereafter each participating car-
rier shall file annual reports conftain-
ing the information required in items
(1) through and including (5) above.
Item (c) shall contain annual totals for
items (1), (2), and (3).

(e) The Commission expressly re-
serves the right to withdraw its ap-
proval of a credit card plan and to
forbid a carrier or carriers from fur-
ther participation should such action
prove necessary to the protection of
the public interest and the national
transportation policy.

(f) No practice authorized by this
section shall be considered violative of
any of the provisions of § 1322.1 et seq.
of this chapter as provided in § 1322.6

The Commission proposes to amend
49 CFR 1322 by adding the following
section:

§1322.6 Credit Card Plans not included.

' The provisions of this section shall
not apply to payments of interstate
transportation charges by use of credit
cards: Provided, That a carrier offer-
ing credit.card payment services shall
have obtained approval for such credit
card plan as provided in §1056.25 of
this chapter.

[FR Doc. 78-10905 Filed 4-20-78; 8:45 am]

[7035-01]
[49 CFR Part 1100]
{Ex Parte No. 55 (Sub-No. 244)
RAIL APPELLATE PROCEDURES

Proposed Revision

AGENCY: Interstate Commerce Com-
mission.

ACTION: Notice of proposed rulemal-
ing.

SUMMARY: The proposed rule will
bring rail appellate procedures In
closer accord with section 17(9) of the
Interstate Commerce Act (Act). Under
the modified rule, decisions of the
entire Commission in the first instance
will be administratively final. Reopen-
ing procedures for administratively
final Commission decisions are pro-
vided. This action is taken pursuant to
the Commission’s own initiative.

DATE: Comments must be recefved on
or before May 22, 1978.

ADDRESSES: Send comments to:
Office of Proceedings, Room 5342, In.
terstate Commerce Commission,
Washington, D.C. 20423.

FOR FURTHER INFORMATION
CONTACT:

Janice M. Rosenak, Deputy Director,
or Harvey Gobetz, Assistant Deputy
Director, Section of Rates, Office of
Proceedings, Interstate Commerce
Commission, Washington, D.C.
20423, 202-275-7693 or 7656.

SUPPLEMENTARY INFORMATION:
‘This proceeding is being.dnstituted on
the Commission’s own initiative with a
view toward amending 49 CFR 1100.98,
The objective is to eliminate the ambi-
guity surrounding the administrative
finality of decisions rendered by the
entire commission in the first instance
and to provide for petitions to reopen
administratively final Commission de-
cisions pursuant to section 17(9)(g) of
the Act.

A literal reading of section 17(9)
leads to the conclusion that first deci-
sions of the entire Commission may
have been intended to be administra-
tively final and not subject to a right
of appeal. Section 17(9Xg) recognizes
two types of decisions: initial decisions
and first determinations of the entire
Commission or a division where the re-
quirement of an initial decision is
voided. Although the Commission is
specifically authorized to assign inttinl
decisions to a(n) (1) ALJ, (2) individual
Commissioner, (3) employee board, (4)
division, or (5) panel of the Commis-
sion, the section omits any reference
to initial decisions of the entire Com-
mission. Thus, an ambiguity exists as
to whether the Commission may con-
tinue to issue initial decisions or must
now void the requirement of an initinl
decision in order to make a determina-
tion in the first instence. However, it
would appear that this omission would
not alter the Commission’s authority
under section 8 of the Administrative
Procedure Act, 5 U.S.C. 557(b), to Issue
tentative or interim decisions in rule-
making or initial licensing proceed-

ings.

Section 17(9)(b) provides that “(a)ny
* = * party may file an appeal with the
Commission, with respect to such ini-
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tial decision or report.”” The only
other reference to appeals is contained
in section 17(9)(c). Although section
17(9)Xc) is applicable “in any case
where an appeal is filed under subdivi-
sion (b),” it does not provide specific
guidance on decisions of the Commis-
sion in the first instance or cases
where the initial decision is voided.
However, if subsection (b) does bring
into question the Commission’s au-
thority to make initial decisions, then
subsection (c¢) by its own terms cannot
provide an appeal. Moreover, because
subsection (c¢) provides~for a manda-
tory appeal and stay, it is unlikely
that the subsection was intended to
apply to decisions of the entire Com-
mission in the first instance or cases of
voided initial decisions. Such an appli-
cation would prevent the Commission
from acting with finality on its most
important cases including those cases
with statutory deadlines. In addition,
the broader application would appear
to be contrary to the intent of the
first sentence of section 17(9Xd),
which permits the Commission or the
divisions to make their decisions,
orders, or requirements effective in
less than 30 days.

‘While an appeal as 2 matter of right
does not apply in instances where the
requirement of an initial decision is
voided, section 17(9)(d) does provide a
discretionary petition for administra-
tive review and stay for the rehearing,
reargument, or reconsideration of any
decision, order, or requirement of a di-
vision. Under modification, the discre-
tionary petition of section 17(9)(d) ap-
plies to instances where a division has
disposed of an appeal to an initial deci-
sion as well as where the division
issues the decision in the first instance
after the requirement for an initial de-
cision is voided. The petition for ad-
ministrative eview is.necessarily limit-
ed to cases presenting issues of general
transportation importance, new evi-
dence, and changed circumstances.

The Railroad Revitalization and
Regulatory Reform Act of 1976 did
not provide a statutory review mecha-
nism similar to section 17(9) (¢) and
(@) for decisions of the entire Commis-
sion in the first instance. However,
section 17(9Xg) does empover the
Commission to reopen any administra-
tively final decision on its own initia-
tive or on petition if rules are estab-
lished. A reopening is on the basis of
- material error, changed circumstances,
or new evidence. The modification
contains provisions to permit parties
to petition for reopening of decisions
of the Commission in the first in-
stance without having to request
leave. Provision is also made to permit
parties to request leave to file peti-
tions to reopen any administratively
final decisions of the Commission.

The 4R Act and the revisions of
Rule 98 represent a significant stream-
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lining of the administrative appeal
process. In summation, the revised
rules recognize the right of appeal to
initial decisions pursuant to sectfon
17(9)(c). A subsequent, but limited dis-
cretionary appeal, designated as a peti-
tion for administrative review, may be
taken pursuant to section 17(9)d).
Where the requirement for an initial
decision has been voided and a division
decision entered, a petition for admin-
Istrative review may also be taken pur-
suant to section 17(9)(d).

However, when the initial decision is
voided and the Commission enters a
decision in the first instance that is
not a tentative or interim decislon, the
parties may only petition for a reopen-
ing of the proceeding.

It is the purpose of this notice to ini-
tiate a rulemsaking proceeding, inform
all parties of its scope, and invite com-
ment upon the proposed revision:*

§1100.98 Rail appellate procedures.

(@) General. (1) Any party may
appeal as a matter of right from any
initial decision by an administrative
law judge, individual Commissioner,
employee board, division or panel of
the Commission, in accordance with
paragraph (b) of this section.

(2) Any party may petition for ad-
ministrative review of e decision of ¢
division where the requirement of an
initial decision has been voided, in ac-
cordance with paragraph (¢) of this
section,

(3) Any party may petition to reopen
a decision of the enlire Commission in
the first instance including a decision
where the Commission voided the re-
quirement of an inilial decision, in ac-
cordance with paragraph (d) of this
section.

(4) Any person at any time may poli-
tion for leave lo file a petition to
reopen an administratively final deci-
sion, order, or requirement of the Com-
mission, {in accordance with para-
graph (h) of this seclion.

(b) Appeal of initial decisions. (1) A
party is entitled to anly one appeal of
an initial decision as a matler of right
and without regard to the outcome of
the appeal.

(2) Appeals shall not exceed 30 pages
in length, including the index of sub-
ject matter, argument, and appendices
or other attachments, and replies shall
be subject to the same limitation.

(3) Appeals shall detail the assafled
findings, with supporting citations to
the record and authorities. Appeals
shall be confined to factual and legal
issues which are essential to the ulti-
mate and just determination of the
proceeding and shall be based on the
following grounds:

(i) That a necessary {inding of fact is
omitted, erroneous, or unsupported by
substantial evidence of record;

New and revised language Is {tallc.
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(ii) That a necessary legal conclusion
or finding is contrary to law, Commis-
sion precedent or policy:

(iii) That an important question of
law, policy or discretion, is involved
which is without governing precedent;

or

(iv) That prejudicizl procedural
error has occurred.

(4) Appeals which are not timely
filed or do not comply with the re-
quirements in paragraphs (b) (2) and
(3) of this section will be subject to re-
Jection.

(5) The timely {iling of an appeal to
an initial decision shall stay the effect
of the Initial decision, order, or re-
quirement pending the determination
of the appeal.

(¢c) Discretionary review—petitions
Jor administrative review. (1) Any
parly may file a petition for adminis-
tralive review of an appellate decision
made pursuant to paragraph (b) of
this section or a decision of a division
in the first instance when the require-
ment of en initial decision was
voided. Such petition will be granted
oniy on a showing that:

(1) The prior action involves & matter
of general transportation importance;

(ii) The prior action will be affected
materially because of new evidence or
changed circumstances; or

(iif) That to the extent the petition
requests further hearing, rehearing,
reargsument, or reconsideration, the
petition shall state in detail the nature
of the relief requested and the reasons
therefor. When in a petition filed
under this section, a party seeks an op-
portunity to introduce evidence, the
evidence to be zdduced must be statzd
briefiy, such evidence must not appzar
to be cumulative, and explanation
must be given why such evidence was
not previoulsy adduced.

(2) The petition and any reply shall
not exceed 20 pages in lensth. A sepa-
rate preface and summary of argu-
ment, not excesding 3 pages may ac-
company petitions and replies end
shall accompany those that excesd 10
pagas in length. .

(3) The Commission, on its own
motion or on petition, may stay the
effect of the decision, order, or re-
quirement pending determination of
the petition for administrative review.

(d) Petitions to reopen a decision of
the Commicsion in the first instance.
(1) Any party may file @ petition to
reopen @ decision of the entire Com-
mission in the first instance. Petitions
to rcopen shall state in detail the re-

cels in which the proceeding in-
volves malerial error, new evidence, or
substentially changed circumstances,
and shall include a request that the
Commission make such e defermina-
tion.

(2) To the extent a petition requests
further hearing, rehearing, reargu-
ment, or reconsideration, the pztition
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shall state in detail the nature of the
relief requested and the reasons there-
for. When in a petition filed under
this section opportunity is sought to
introduce evidence, the evidence to be
adduced must be stated briefly, such
evidence must not appear to be cumu-
lative, and explanation must be given
why such evidence was not previously
adduced.

(3) A petition and any reply shall
not exceed 20 pages in length. A sepa-
rate preface and summary of argu-
ment, not exceeding 3 pages may ac-
company the petition and any reply
and shall accompany those that exceed
10 pages in length,

(4) The filing of a petition shall not
stay the effect of the prior decisiom,
order, or requirement except that the
Commission may, on its own motion or
on petition, stay the effect of its own
decision, order, or requirement in the
first instance. In these circumstances,
a petition to reopen which contains a
request for stay must be filed at least 5
working days before the decision is to
become effective.

(e) Time for filing appeals, petitions
Jor administrative review, and peti-
tions to reopen decisions of the entire
Commission in the first instance. Ap-
peals and petitions for adminsitrative
review or reopening pursuant to para-
graphs (b), (¢), and (d) of this section
must be filed within 20 days after the
service of the decision being reviewed,
or within such further period (not to
exceed 20 days) as a division or the
Commission may authorize. In the
event the appeal or petition is not
timely filed or the Commission does
not stay the effectiveness on its own
motion, the order set forth in such de-
cision shall become the order of the
Commission at the expiration of the
time for filing. -

(f) Effectiveness. Any decision, order,
or requirement of a division or the
Commission which is not stayed shall
become effective 30 days after it is
served, unless the Commission pro-
vides for such decision, order, or re-
quirement to become effective at an
earlier date.

(g) Petition for stay. A party may pe-
tition for stay of a decision, order, or
requirement pending a request for ju-
dicial review, for extension of the com-
pliance date, for modification of the
effective date or for similar procedural
relief, stating the reasons therefor.
Such a petition shall be filed no less
than eight working days in advance of
the effective or compliance date. No
reply need be filed. However, if a party
elects to file a reply it must reach the
Commission no later than four work-
ing days in advance of the effective or
compliance date.

(h) Petitions to reopen adminstrati-
vely final decisions. Any person at any
time may petition for leave to file a pe-
tition to reopen an adminstratively
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final decision, order, or requirement of
the Commission pursuant to the re-
quirements of paragraph (d) (2) and
(3) of the section. A petilion for leave
to file shall state in delail the respects
4in which the proceeding involves male-
rial error, new evidence, or substan-
tially changed circumstances and shall
include a request that the Commission
make such a determination.

The rulemaking proposal under con-
sideration in this proceeding does not
appear to constitute a major Federal
action requiring preparation of an en-
vironmental impact statement under
the procedures of the National Envi-
ronmental Policy Act of 1969, 42
U.S.C. 4321, et seq. However, com-
ments regarding environmental issues,
if any, should be included in com-
ments filed in response to this notice.

It is ordered: (1) This proceeding is
instituted to bring rail appellate proce-
dures in closer accord with section
17(9) of the Interstate Commerce Act.

(2) All carriers by rail are made re-
spondents to this proceeding.

(3) Respondents and any persons in-
terested in participating in this pro-
ceeding will file an original and 15
copies, if possible, of their comments
on the proposed revision at the place
and date noted above. Responsive
pleading is unnecessary and will be
omitted in order to avoid the delay
and expense associated with cross-ser-
vice of pleadings. One set of comments
will be made available in the Secre-
tary’s Office for public inspection
during the regular business hours of
the Commission.

This notice of proposed rulemaking
is promulgated pursuant to authority
under 49 U.S.C. 17(3) and 5 U.S.C. 553
and 559.

Decided: April 6, 1978.
By the Commission.

H. G. HOMME, Jr.,
Actling Secretary.

[FR Doc. 78-10906 Filed 4-20-78; 8:45-am]

[7035-01] :
[49 CFR Part 1100]
[Ex Parte No. 55 (Sub-No. 26)]

PROTEST STANDARDS IN MOTOR CARRIER
APPLICATION PROCEEDINGS

Proposed Rules

AGENCY : Interstate Commerce Com-
mission.

ACTION: Proposed rules.

SUMMARY: The Interstate Com-
merce Commission’s present proce-
dures governing motor carrier applica-
tion proceedings permit virtually un-
restricted participation as parties by
carriers wishing to oppose an applica-
tion. Under the proposed rules, this
automatic right to appear in opposi-

tion would still be conferred upon car-
riers able to document their interest in
the proceeding by showing that they
are authorized and able to provide
some portion of the service proposed
and that they have either performed
service or solicited business within the
scope of the application. The proposed
rules would also establish a procedure
by which those not automatically enti-
tled to become parties could obtain
leave to intervene.

COMMENTS DATE: Written re-
sponses and any accompanying data
should be filéd with the Commission
on of before May 29, 1978,

ADDRESSES: Send written responses
to: Office of Proceedings, Washington,
D.C. 20423.

FOR FURTHER INFORMATION
CONTACT:

Michael Erenberg, telephone 202-
© 275-7292.

SUPPLEMENTARY INFORMATION:
BACKGROUND AND PROCEDURAL MATTERS

On July 6, 1977, an Interstate Com-
merce Commission staff task force
submitted a report containing a
number of recommendations for im-
proving the Commission’s regulation
of motor carrier licensing. This pro-
ceeding stems from task force Recom-
mendation No. 2 entitled “Protest
Standards.” This recommendation,
which proposed severe limitations on
the automatic right of a carrier td
appear in opposition to another carri-
er’s application, drew more comment
than any other single task force rec-
ommendation. During a serles of na.
tionwide informal hearings conducted
by the Commission in the autumn of
1977, a large number of witnesses ad-
dressed Recommendation No. 2.

For the most part, well established
carriers, carrier assoclations, assocl-
ations of carrier representatives, and
labor unions expressed satisfaction
with the current protest procedures
and urged that if there were any
abuses of those procedures, such as
the filing of frivolous protest, they
could be remedied without major
change in the present practice. Many
smaller carriers, prospective entrants
into the regulated motor carrier field,
minority interests, shippers, and ship-
per organizations supported Recom-
mendation No. 2.

In our advance notice of proposed
rulemaking, 42 FR 59885, we stated
that we intended to institute this pro-«
ceeding and we requested the com-
ments and recommendations of inter-
ested persons as to how regulations
governing the filing of protests should
be framed and what kinds of limita-
tions they should contain. More than
100 individuals and organizations, rep-
resenting a broad spectrum of interest,
responded to the advance notice,
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Their comments generally reflected
the diversity of opinion expressed
during the informal hearings. A list of
all individuals and organizations par-
ticipating in this proceeding will be
made available upon request.

Task force Recommendation No. 2
and the advance notice were phrased
in such a way as to lead many com-
mentators to assume that the Commis-
sion was proposing to adopt rules
which would automatically exclude
from participation in a motor carrier
application proceeding any carrier
which could not demonstrate that it
had actually transported traffic within
the scope of the application during
some fixed period immediately prior to
its filing. Many of the comments re-
ceived were directed to the possibility
that we might ultimately adopt proce-
dures which would constitute an abso-
lute bar to the participation of carriers
not meeting certain fixed standards.
The rules which we are proposing here
do not adopt this approach, and for
the most part the comments directed
to this issue are not discussed further
in this notice.

Under the rules being proposed, no
carrier would - automatically be ex-
cluded from participation in a licens-
ing case. Instead, procedures are pro-
posed which would permit the auto-
matic intervention of those carriers
which can document a bona fide inter-
est in the application. Briefly, such
carriers would have to show that they
hold operating authority duplicating
in part that which the applicant seeks,
and that they have equipment and fa-
cilities sufficient to perform the ser-
vice involved. They would also have to
show either that they had performed
service within the scope of the applica-
tion or that they had solicited busi-
ness controlled” by those supporting
the application and which would have
involved transportation performed
within the scope of the application.
The proposed rules then go on to pro-
vide that any carrier, or in fact any
person, not eligible to intervene auto-
matically may seek leave to intervene.
The rules establish criteria which the
Commission would use in determining
whether intervention with leave
should be allowed in a particular ap-
plication proceeding.

Parties have asked that we discon-

“tinue this proceeding or, in the alter-
native, hold an oral hearing. These re-
quests will not be granted at this time.
Additional information needs to be de-
veloped in this proceeding, and the in-
terim nature of this notice will permit
the accumulation of more data. Inter-
ested persons have already had an op-
portunity to present their views both
orally and in writing on each of the
task force’s recommendations, includ-
ing Recommendation No. 2.

PRINCIPAL ARGUMENTS OF THE PARTIES

It has been argued by many ‘partici-
pants that any rules restricting the
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ability of carriers to participate as par-
ties to motor carrier application pro-
ceedings—presumably including rules
which would require the filing of a pe-
tition for leave to intervene and a
showing of interest in the outcome of
the proceeding—would be unlawful.
‘This argument is predicated essential-
Iy upon provisions of the Interstate
Commerce Act! and the Administra-
tive Procedure Act,? under which in-
terested parties must be afforded an
opportunity to participate in motor
carrier licensing proceedings, and
upon decisions of the Commlission?3
and the courts* defining the degree of
interest necessary to obtain standing
as a party in such proceedings. These
authorities, it is contended, collective-
1y confer rights which the Commission
has no power to abridge.*

Nowhere in the Interstate Com-
merce Act is the term “interested
party” defined. Although the Adminis-
trative Procedure Act defines a
“party” to include ‘‘a person or agency
named or admitted as a party, or prop-
erly seeking and entitled as of right to
be admitted as a party, in an agency
proceeding, and a person or agency ad-
mitted by an agency as a party for
limited purposes,”¢ this definition
does not specify the interest necessary
to attain party status. To determine,
therefore, who would be an interested
party with respected to a particular
Commission proceeding, recourse must
be had to the operative statutory pro-
visions themselves and to the objec-
tives sought to be achieved through
the legislation.?

Provisions governing the licensing of
motor common and motor contract
carrier give no hint of the interest nec-
essary to have standing in a motor car-
rier applicant proceeding. On the con-
trary, sections 206(b) and 209(b) of the
Act would appear to vest the Commis-
sion with discretion to determine the
degree of interest necessary to become
a party.® In any event, where the oper-

149 U.S.C. 305¢e).

25 U.S.C. 554(c).

3See, e.g., “Maher Common Carrier Appli-
cation,” 3 M.C.C. 479, 480 (1937); and
“Winton Contract Carrier Application,” 17
M.C.C. 451, 452 (1939).

‘See, e.g., Allon R. Co. v. United Slales,
313 U.S. 15, 19-20 (1942); and American
Trucking Ass'ns. v. Uniled Slales, 364 U.S. 1,
17-18 (1960).

sSee, e.g., Mississippt Valley Barge Line
Co. v. United Slates, 56 F. Supp, 1, 3 (W.D.
Pa. 1944).

. 65 U.8.C. 551 (3).

See, e.g., Martin-Trigona v. Federal Re-
serve Board, 509 F. 2d 363, 366-67 (D.C. Cir.
1975); Nuclear Dala, Inc. v. Atomic Energy
Commission, 344 F. Supp. 718, 125 (N.D. IlL.
1972); and Local 282, International Bro. of
Teamslers, ete. v. N.LLR.B,, 339 F. 24 1795,
800-01 (2d Cir. 1964). See also Oberst, “Par-
ties to Adminstrative Proceedings,” 40 Mich.
L. Rev. 378, 381 (1942).

#49 U.S.C. 309(b) provides, in part, that
“[aJpplications ® * * shall be made to the
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ative statutes do not delineate who
must be allowed to participate, the
agency may impose reasonable condi-
tions upon intervention.?®

Some parties point out that applica-
ble provisions of the Interstate Com-
merce Act, as interpreted by the Com-
mission, require generally that consid-
eration be given in motor carrier Ii-
censing proceedings to the capabilities
of the existing carriers and to the ef-
fects which a grant of new operating
authority would have upon them.
From this, they argue that the Com-
mission cannot give adequate consider-
ation to these issues unless all carriers
operating in the territory sought to be
served by an applicant are allowed to
participate in a proceeding. We do not
agree, for we belleve that a fully ade-
quate picture of the pertinent aspects
both "of the transportation industry
structure and of the transporiation
needs involved can be obtained
through the participation in licensing
proceedings of those having a clear in-
terest in the outcome of those pro-
ceedings. The proposed rules are de-
signed to permit participation of such
interests, but at the same time to
allow the Commission to exclude from
participation those who cannot show
either that they have an interest war-
ranting protection or that they would
make a positive contribution to the
decisional process.

Trade associations and other non-
motor carrier interests fear that re-
strictive protest standards could pre-
clude them from effectively participat-
ing in motor carrier licensing proceed-
ings. The rules which we are proposing
would not preclude the participation
of non-carriers in motor carrier appli-
cation case